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Chapler |

The English leopl suskem and s corlext
Codified legol sustem- where lows ore. orgarised into et categoris
= tequies the wojorty Of legislatuce o agree b o change

= Unwitlen consktution / congiukional appeal

~ lows ore oot 4o be applied os witten, with less relionce on precden
~ Qrouped by dopic., wiikten down , and organised

Common Low
~ Unwitlen low that developed fom tusloms ond judicial decisions
- Anglo=Saxkomw fmes , loal woutls designed disputes

- Aeter Normow: Conquiesh (1vee), an drganised system emenyod

Common law cime VS shodulory low cime

Common low ciwe:

- Comes from oout decsions and 4radiions, dypically vok witlen in specic. legjslakon
(wurder)

Shobutory crime:
- cleorly defined in wiken lows possed by o legjstatuie (4hett)

Custom- o rule o behovioue which deuelops in o wwmantly withoot being de\\bemhly
Ihwenked

- Bopidon v Hosding (1)
- New Windsoe Corporadion v Mellor (\a7u)
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Qe.\ig'\o“s lowy (gmm\\x, bosed on Shada or Judaic law )
- Come from sacied dewks of o teligion, tover patts oF personal O Cowtrack law

- CON Opply o courkcies with anmvther legpl system ( cndfied, common low)
- thunol and unchonging
- govern & PRsson's behavious oF beliefs

- issues ore settled by o priest

Shaca Low (islawic low)
- Dedved fromthe Ouin and Uodith
- Covers ospecks like motiage, divoice , inheritance, ciminal justice, and perconal

tanduch

Judoic Low ( Holakha)

- Bosed on Torah (dhe Heorow Bible)

- Provides rules on religious prackices, edbics, dq'\\\' I¥e

- Covess things ke woiship, dietory festiictions | moral conduck

WMied legpl. systems
+ Privale low - likely o be dominoled BY ol - code dlements
+ Public low- commaon \ow Qements

Feotuies oF wined leg@\j@kms (South Affica § (.\{ ?ms\
+ Mix of common low ond ciull code rules

+ The contiibukions oF both common law and cull tode rules do dhe whole law of the

touky are fecognisable
- Piwade low is dommated by cuil code elemends § public law by common law elements
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Adversoral cystem- & 4ype of legal system wvere 4o Opposing Sides
Present Aeir cose o an imporfial judge and jusy who determine dhe outcome
ploinkft = posecutor vs  Cefendont

* Used in coundiies with common low ywrisdictions
© 0ccused has o right o vemain silend
+ innocent ikl proven g

- before o ial, Fhere s on investiopion run by 4he police, who hoe 4o folow cerkain
procedural (ules

Disadvantages oF adversatiol sysem (injuskice)
~fhere might be a procedural issue, leading 4o the treedom of oceused agoinst whom
thete is shong cidence of guilk

o Tonocert defendont has on wnskdled lawwer of is unable 4o abford o lowyes to defend
them

Inq,u'\si’«orim\ system- where the judge ploys an active fole in invesligating the fods of a
tose. fathec than Simply Ocking 0< & hewhal teferee

* the jwge is o fodt finder, ond the officess of dhe cout ( advacates) help fhe ;\udge
decide the dowth, cadher than Yoke ore side oc he othes

* 0 Judge akes o more ackive e and questions withesses

Advantages:
- teduces he odvantoge OF wealth
- feduced bios- less emphasis on opposing Sides “winning, focusing mare on Wncovering

the Hrudh

" geater efficiency - becouse the judge leads dhe investigation, cases can move fasker,
reducing time and resources spent on lengphly Yials

Downloasledafieo mneciukes odd e@za.com
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- Coses oy be lenghiy dus. {0 o need for o Srorough investigodion

- defondants have less opportunidy do challende dhe evidence or present Hheic tese o shorgly
05 odversodal system

- genecally no right Yo temain silon

~fhe judge ond advocates way Lo on opinion from ey on, leoding 4o polential bias

The rle of low

* Al people. ase subjeck 4o ond accountoble 4o low dhat is Faidy applied ond enforced
- The process by which 4he. laws of Hhe courdey ove erforced, adwinisterd, and eracted
mosk be. faic

- Suppords democmcy - qumman ond oftidals ore also accowntoble Wndes the low

Dicey’s elements of the rule of law

v ! }
An absence of
arbitrary power on

the part of the state

Equality before Supremacy of
the law ordinary law

|) no abuse Qf power

2) o special pivileges

2) low should be mode thovah pioper legisiabive. process ( podioment) father Hhan
tndividuals/ gouertment

Tscwes with Dicey's view

~The podiament moy gront acbikracy powess o the gpuecrment

+ Lows possed b‘f the Roiawent cannot be challenged gl judicil teview

- No actual equiolily befor the low- high tast of -hkmg o cose fo coust limiks www\&hy

people

Downloasledafieo mneciukes odd e@za.com
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Von Hoyeks view
* Agreed with Dicey that the key component 0F fhe rule of law was absence of mb?«m‘

power
= Thougitt thot fhe cule of low hod lbecome weaker os  provided ackions OF the Stode

were outhofised \oy \egislotion. A“‘i act in accordance with \es‘\s\w\'\\m wos lowful

Joseph Rozz - believed dhat ule of \ow wos o oy ob Gokolling discekion (othes
Hhan presenting &

He set out a number of principles which come from this

wider idea, for example:

» There should be clear rules and procedures for
making laws.

» The independence of the judiciary must be
guaranteed.

» The principles of natural justice should be observed;
these require an open and fair hearing, with all
parties being given the opportunity to put their case.

» The courts should have the power to review the way
in which the other principles are implemented, to
ensure that they are being operated as demanded by
the rule of law.

Key facts

Dicey e Absence of arbitrary power on the part of
the state

e Equality before the law

e Supremacy of ordinary law

von Hayek | ® Absence of arbitrary power on the part of
the state

¢ Rule of law weakened by an increasingly
interventionist state

® Modern state is directly involved in
regulating economic activity in conflict
with the rule of law

Raz e C(lear rules and procedures for making laws

e Judicial independence must be
guaranteed

® Principles of natural justice should be
observed

e Courts should have the power to review
the way in which the other principles
are implemented

Downlaasleeaded montetiuices odd lioazZza.com
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Constikuional - Reformn-Ack (2005) - (eskucted the legol and judicil systerm 4o
woderrise. and clacty e Separion o powess. Th recogised the. e o law and
he iwportance o independence oF 4he. judicory

\(e\( dnohges ncudes:

1) Creation of the Ok Supteme Coudk - reploced the Hase of Lords os the highes
toork, Sepofoling judiciol and legjsloive. fumctions

2) Reform of B»e Lo Claomcelior Role - removed his judiciol funchions 4o ensire
Clear sepasadion between e judiciosy, exeonive and legjslotue

3) Judiciol “independence - estoblished the Judiciol Appointments Commicgion o make
Hhe procecs o selecting Judops ote transpocent and independent

Rule of Low and low makin

- Acks of Podiomert have do be possed by both Houses of Paclioment

-The House of Lords checks the low- moks

- Has woled ogins! alouing seus cdmnol Hols wikhoul o, Yy

+ Govemment minstess con woke. laws \AS\V\% s\«k\x\oq nstrumenis ( dont hove 4o be.
onsered by the. podiomert

Checks on dhe stotutory tetnod of low m‘dv\?)

) Poctioment most hove Previously posced an ock ojanting. powes o o minsler 4o
make statutory instiuments

2) Roclioment hos power o check aind scoudivice 4he  inshcument

2) Glokudry inskwment can be chalienged in Hhe couds Hhough judicial faview, o
ensre, ok the minister has not qone beyord Hhe power granted \n’-ﬂn pochamenk

Downloasledafieo mneciukes odd e@za.com
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\.230\ System

-euefy deferdant in o caninal cose musk have o Faif Kiol
- Mmaintaining foimese and protecting crizens’ righs

* 110 person con be impiisored without Eiq\

- Ordinary people need o be able 4o festve disputes elfectively
- free from disciminadion, coruption, public obficials

- Gl justice syshem should be acassible § offordable
- hos been public funding of coses for 20 years
- cosk of faking cl cases 4o couk has increosed

Substartivesloss - different ogas o low ( ciwinal, 4otk, conkeack, haman iohe)

Substantive criminal law

Substantive criminal law sets out the definitions

of criminal offences. Criminal laws serve several

purposes:

» to protect people, for example laws concerning
murder, manslaughter and non-fatal offences against
the person

» to protect people’s property, for example laws
concerning theft, burglary and criminal damage

» to prevent disruptive behaviour and protect public
order.

9 Al offonces should hove o shodded maximum pendy and the coufds comnot impo o
higher penolty

Substontive civil law oF fork

- oims Yo protect people ond heir pioperty and give tight o claim ompensation
dssi@: pubic funding for malking & cloim in dock is o lohger available -+ finandol
difficuities moke & lnorder do putsue o cloim

Substantive law of contract

Substantive law of contract lays down rules on:

» when a contract is formed

» what events may make that contract void or
voidable

» what can amount to a breach of contract.

Downloasledafieo mneciukes odd e@za.com
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+ Poople con moke whokewer ageements they wish
© They hove very livle choice when moling contmcks With businesses

Sulbstonkive: low ok hamow Tighks - Supporks he rwle o low
Exomple: oll V\S“\s must e opplied wihowk discimination

ECHR® corporoted into UK fow by dhe Humon Rights Ack (1eog) - sels ouk the

r'\gm Yo \'\\mw

Aspect

Purpose

Person
Starting
the Case

Legal
Name for
Person
Starting
the Case

Courts

Standard
of Proof

Persons
Making
the
Decision

Decision

Power of
Court

Civil Law

The main goal of civil law is to resolve disputes
between individuals, organizations, or entities. It
seeks to provide remedies (e.g., compensation) to
the injured party or enforce specific rights.
Examples include contract disputes, property

ownership issues, or personal injury claims.

Cases are initiated by the individual or organization
that claims their rights have been infringed. This
person or entity is called the claimant (or plaintiff in

some jurisdictions).

The person bringing the case is the claimant (or
plaintiff), who seeks compensation or another legal
remedy for harm done to them.

Civil cases are heard in civil courts, like the County
Court or High Court in England and Wales,
depending on the value or complexity of the claim.
Specialized courts, like family or employment

courts, may also handle specific disputes.

The standard in civil law is the balance of
probabilities, meaning the claimant must prove
their case is more likely true than not (over 50%).

This is a lower standard compared to criminal cases.

In civil cases, a judge typically decides the
outcome. In rare cases, such as defamation, a jury
may also be involved.

The decision in a civil case determines whether the
defendant is liable (responsible for harm) or not
liable. The focus is on resolving the dispute, not
punishment.

Civil courts can order the defendant to pay
damages (compensation), comply with an
injunction (e.g., stopping harmful behavior), or
enforce rights (e.g., specific performance of a
contract).

Criminal Law

Criminal law aims to protect society
by punishing offenses that harm
individuals or the community. It
focuses on deterring, punishing, and
rehabilitating offenders. Crimes
include theft, assault, or murder.

Criminal cases are usually started by
the state or government, as crimes
are seen as offenses against society.
The state is represented by the

prosecutor.

The party initiating the case is the
prosecutor, typically acting on
behalf of the government or public.

Criminal cases are heard in criminal
courts, such as the Magistrates'’
Court for minor offenses or the
Crown Court for more serious crimes
in the UK.

The standard in criminal law is
beyond a reasonable doubt,
meaning the prosecution must prove
the defendant's guilt to a very high
level of certainty, ensuring fairness
in cases where liberty is at stake.

In criminal cases, decisions are
made by a magistrate (for minor
offenses), a judge, or a jury (for
serious crimes in the Crown Court).

The decision in a criminal case is
whether the defendant is found
guilty or not guilty. A guilty verdict
can lead to penalties like

imprisonment or fines.

Criminal courts have the power to
impose punishments, such as fines,
community service, or
imprisonment. In some cases, they
may also order rehabilitation
programs or other corrective
measures.

Downloasledafieo mneciukes odd e@za.com
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Law
International law National law
Public law Private law (civil law)
{ { } v v v v v
Constitutional Administrative Criminal Contract Tort :l | Family Company and others

Mom\i\\f - & porticuloc syskem oF volues oind piinciples of conduck, especially one held
\o\| O specified pRsON o SOt

N\m\’ Warhotk'siei - some people egord ings as tattess of moral right AND
Mo\ wong
eg: oboorhion, womoseruality , druge , drunk deiving

Foctos wonklouting 4o dhe breokdown o common mulity (Ewlie Duskheim)
* Inereosing spedolisadion o labour

'GrON\Y\3 ethnic diversity wikhin Sociely

- Foding inHuence of ligious beliefs

Jugtice - acconding 4o law ( Professor Yoo )

Key facts
Type of justice Description

Procedural justice | Making and implementing decisions \ A
according to fair processes - ‘?}50 WA QCess

Corrective justice | Sometimes known as restorative
justice; when the law restores the
imbalance that has occurred between
two individuals, or between an
individual and the state

Substantive Where the content of the law itself
justice must be just

Downloasledafieo mneciukes odd e@za.com
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Legal Aid Senlencing and Punishwent Offendeis Ack (LASEO) 200 - feduced he
ovailobility of legol aid such os:

- Sodial wettare \aw (odvice ot webore Yoendtils )
: Emp\oymem

: \'\ws'ms (except homeless coses)

* Tmmigpodion (except osylum)

: \:oumi\y (except domestic violence)

No \e%q\ fepresentation — 1o right 4o & foic ol
- Adicle 6 ECHR, HRA 1aag

* Anyore. oiested ond aken 4o o police shokion s entitled 4o free legal aduice

Exclusion clouse- 0 Conbrack e that fimits o excludes o pody’s tights or liobiliy

The Untaic Comboct Tems Ack tarm:
Olley v Marlborough Court Hotel (1949) - (esticks -\.he UL, 0{- xclusion Q\Q\)&QS

An exclusion clause was invalid as it had not been
brought to Mrs Olley’s attention when she booked
in at reception.

Spurling (J] Ltd v Bradshaw (1956) " Qims Yo D(QVQ'“‘ "“\052. N\‘\h S\‘N“g bQ(Sd\Y\\“S
Lord Denning observed that some exclusion clauses qua( .“bm .\Gh“s an \A“"Q\( 06“0“\&%@ “(.

were written in ‘regrettably small print’, and stated

that the more harsh or unusual the term was, the m“ke( P“(\.\Q's

more it needed to be brought to the attention of the
person signing it, for example by being ‘printed in
red ink, with a red hand pointing to it".

Pealyrclause- equires o pody 4o poy o wonelory perally o foce ot
Consequunas  they ‘oreach Hhe wonkmock

Downloasledafieo mneciukes odd e@za.com
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The cole of low in SMC\Q}\{

* & cleor set of lows +hat oce feely and eosily ocsible o all

- skong enfortement shuchues, and o independent judicon|, do protect cikizens
0qoirsh the arbitrory wse of power by 4he slale, Indiiduals, o any other
Organisation

In 200, Lo Bingham published The Rule of Low:

He set out the rule of law through eight principles,
which society, the state and the judiciary must
embrace:

1

The state must abide by both domestic and
international law. This means no government has the
ability to act at whim.

People should only be punished for crimes set out by
law.

Questions on the infringement of rights should be
subject to the application of law, not discretion.

The law should be accessible, clear, precise and open
to public scrutiny.

All people should be treated equally.

There must be respect for human rights.

Courts must be accessible and affordable, and cases
should be heard without excessive delay.

The means must be provided for resolving, without
prohibitive cost or inordinate delay, bona fide
disputes which the parties themselves are unable to
resolve.

These principles result in certain roles for law in
society:

»

»

»

To protect people from harm - typically by the
mechanisms of the criminal law with respect to

harm by other people or by dangerous things such as
unsafe machinery or pollution

To ensure a common good - by providing facilities
for all, such as education and healthcare

To settle arguments and disputes - this is the idea of
a civil justice system.

Downloasledafieo mneciukes odd e@za.com
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VYK Parliament

— | ——
Uouse of (ommong  Wouse & Lods  Quean

Fixed “Term Pociaments Ack (20n)- musk be o ganeral eledkion
ey Five years.

Green popes - 0 consuMtative  document in widh the
qoveriments view i pud forwastd with proposals tor law fefoim,

White papes - an oiticol document fhal oQudines \eajslolive
ploposdls of dwoky bils.

- whte papeis gre pudiwhed afer gieen pamets | -\-a\;\r\a WO
acount the Wiews teerived d\xs‘\u\ the Graun Paper (OsWHokion,

"knee jest' - responding Quiddy 4o sttuations and N’a\'\ina heough low.

Bile

" ek deatted ba \cm%us

* Teplesenis Sbvemmu\l's wishes bul wses cosed legal Nﬁﬂir\a
- musk be. Wnambiguous, prese and tompreiensive

* hos ko tomplele oll the resssary shags in Tos\ioumunt

Pivate Membess' Bils - sponsored by individudl MR

Dur‘\né ea pachiomentary session , tw private membess
dre selected whio con +dke ner tus i p\esen%'\f\& a Bl

4o Pasiament,
- el Himg oo daboke = ik b -t mombas howe o cealishic chone
oF ko &mlu\% a Bill on Her wown “‘0‘).\(,.
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Private Members’ Bills become law, but there have been

some important laws passed in this way, such as:

» the Abortion Act 1967, which legalised abortion in
the UK

» the Marriage Act 1994, which allowed people to marry
in any registered place, not only in register offices or
religious buildings

» the Household Waste Recycling Act 2003, which
places local authorities under a duty to recycle waste.

Ten-minute rule

Backbenchers (MPs who do not have any official position
in the government) can also try to introduce a Bill
through the ‘ten-minute rule’, under which any MP can
make a speech of up to ten minutes supporting the
introduction of new legislation. This method is rarely
successful, unless there is no opposition to the Bill, but
some Acts of Parliament have been introduced in this
way. An example is the Bail (Amendment) Act 1993,
which gave the prosecution the right to appeal against
the granting of bail to a defendant. Members of the
House of Lords can also introduce Private Members’ Bills.

Pubhic Bills @ [mp\a)

(onskitubional Refom Ad (ao0r)
Leso\ Semias Ad (3-00'1)

LASPQ (s015)

Coamnd Jush@ and (ousks Ac\ (3—0\‘5\

Pivale Bilk.

. Un'we.tsi‘ra Golleae, London A (1920) - combined dhe Royd Tree Wospid
Schodl of Nediane, he Trehiuie, of Neuology ond Hhe Trekitwle o
WA Meallln wi¥w \\n\vus'\\\a (D\\Q%l.
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V Figure 2.2 Key facts about Bills

Key facts
Type of Bill Description
Government Bills These are introduced by the government. They are likely to become law, as government business

takes priority in Parliament.

Private Members’ Bills | These are introduced by individual members of either the House of Commons or the House of
Lords. They rarely become law.

Public Bills These affect every person and every business in the country.
Private Bills These only affect individual persons or companies.

The piousge in Posfoment

Fuck Reading - name Ond moin dime ose taod out . No disussion of vole,
Second Qec&m%— Mmain debale, Vecbal /i—oma\ Voo (Aye/N\o)

(ommiller. Stage - exanine eadh clause in dedail by 16-S0 NPs R is whid er passed,
Report Shage - Committee Tepatts back do fhe fiovse on ony amendments 4o the. Bill.
Thied M&% - Pnal vole on 4he bil . \)wo\\g no debale or ok

Bill is drafted

Y

First Reading in the House of Commons

Y

Second Reading in the House of Commons

Y

Committee Stage

Y

Report Stage

Y

Third Reading in the House of Commons

Y

Same procedures in the House of Lords

Y

Royal Assent

Downloasledafieo mneciukes odd e@za.com
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'P‘\“g pm%' - amendmenks, bu'n& sent fom one house to Pa other
qevafal Hmes.

Pacliament Acts 191  1aua- limis 4he powst o dha. WMouse o Lotds a\m\t\é
o B lo becomy lowd wem t§ the Mouw o Lords fRjeds k. egr

* the Wor Cames A (\%\)

* fo. Ewopean Paliamentasy Eleckions Ak (1999)

+ the Seual Ofieness (Amendment) Ad (som)

* dhe H\ml'\na Ad (M‘t)

Royol Assent Ack (196%) - the mohordy wil only hane Hhe shut ditle oF dh
Bdls she 1o assu»l’ma

Key facts

A Bill has to pass all three parliamentary stages (Readings in the House of Commons, readings in the House of Lords and
Royal Assent) before it can become an Act.

Most Bills are introduced into the House of Commons, where they are debated and receive detailed scrutiny.

The House of Lords will further debate and scrutinise the Bill. It can suggest amendments, which can either be accepted
or rejected by the House of Commons.

The will of the House of Commons will eventually prevail, as it has elected representatives.

The Queen’s Royal Assent is necessary, but a mere formality, for a Bill to become an Act of Parliament and part of the law
of the land.

Downloasledafieo mneciukes odd e@za.com
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Advantages of law making in Parliament

Disadvantages of law making in Parliament

* Law is made by‘elected representatives. This means it
is emocratic. As there has to be a general election
at least once every five years, the electorate can vote
out a government if it has not performed as the public
expected or introduced promised reforms.

e Acts of Parliament can'reform whole areas of law'in one
new Act. An example is the Fraud Act 2006 in criminal
law, which abolished all the old offences of deception
and fraud and created a newer and, potentially, simpler
structure of offences. Judges can only change the law
in very small areas, as they can only rule on the point of
law in the case they are deciding.

® Acts of Parliament can also set broad policies and
give the power to others to make detailed regulations,
known a$ delegated legislation (see Chapter 3) This is an
advantage because the general structure of a new law is
laid down by Parliament but it allows for greater detail
than if everything was contained in a single document.

e Before a Bill is presented to Parliament, there will
often have been consultation on the proposed changes
to the law. This allows the government to(take into
consideration objections to their proposals. Also, as all
Bills have to go through the lengthy discussion process
in both Houses of Parliament, the new law Will have
been thoroughly discussed and scrutinised before being
brought into force.

¢ (Law made by Parliament is certain and cannot be
challenged by judges.

¢ Government and Parliamen-

o deal with all the reforms that are

proposed. This is particularly true of reform of ‘lawyers’
o, s - G TAa  OTConae)
An example of law that 1s still awaiting reform is the

law on assaults and other non-fatal offences against the
person. The Law Commission proposed changes to this
area of law in 1993. Reform is needed because the old
law dates back to an Act of 1861, which was difficult to
understand and does not always cover modern situations.
In 1997, the government accepted that there was a need
for reform and published a draft Bill the following year.
However, this was not put before Parliament and this
area of law has still not been reformed.

® Even where the government introduces a Bill into
partiament, th4QR D - -
the different readings, committee and report stages
The government is in control of the parliamentary
timetable and allow/(EEEREIGRRRED
u. Even when a private member does
manage to introduce a Bill_

by the government as it has the majority of seats in the
House of Commons. The result is that very few Private
Members’ Bills become law.

® Acts of Parliament are his
can make them nd the
public. In fact, many of the cases that go to the Supreme

Court on appeal are t

Act amends an earlier Act. 1s case, 1t 1s necessary
to consult two or more Acts to find out exactly what
the law is.
® An Act can come into force as soon as it completes the
parliamentary stages. However, in many cases

t may be necessary to consult several documents to fin
exactly when the relevant part of an Act came into force.

Poc\(oMex’c\-Q(% Supremasy

(D’lwa's ‘V\W\Uﬂ&)

) Podiament con legidale on any, subjedk matter & wanks - no limis
on whak & M male lows .

3) No Posoment can be bound by Gy proviouy Paiament . Eadw hew
Pociomamk <wuld be able. 4o mako. of gt whokevas laws { widnes.

2) An A% o Podiatmet Cannot be, conkrodicled by jdqes dedstons in
Cout of plews 6 delegoled legiclakion.
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Limiokiens on pm\iamen&u(% suptqmac,a

*The ¢ffedt okine Wuman VJ\SNS Ao (109€)
* Darolution

« BV memberhg

N\\a UL k) e EV

* Loss. of sovereigriy (Hhe osthodty 4o qovem kel

* Limitations oh Weskmineter pas \iomen\até SupRmGy 0% EL law fook
pc'\oc'\\% oves VX low.
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Advantages of political pressure

Disadvantages of political pressure

e Each political party has its proposals for reform ready
and published in a manifesto during an election
campaign so that, if it is elected as the government,
the electorate know what it wishes to do in future
parliamentary sessions to achieve its aims.

e If the government has a majority of seats in the House
of Commons, virtually every one of its policy proposals
will be passed. This can be said to make the law-making
process efficient.

* The public know before the election what the broad
proposals of each political party are, and have a choice
as to which set of proposals and law reforms they would
wish to see put in place.

* Proposed changes to laws will be debated in Parliament

e Members of the House of Lords have expertise in a wide
range of topics. Suggestions made by the Lords to alter
government proposals carry considerable weight and
authority and are generally non-political.

and improvements to initial proposals can be suggested.

e If is elected in a general election from

the previous governing party, it
hat the previous government
passed. This is because its policies are likely to be quite
different from the previous government. Such changes
can be d and can lead to
piecemeal reform.

If the government has _n the
douse of Comms, < frce through s policy
proposals.

If the government has only

it may be
o the law or
manifesto commitments.

. -o alter or improve the proposals made
b experts i trc s of ds 6 ok hveto be)

y the House of Commons or the government.
ccurs, such as the COVID-19 pandemic, the
ill be to take measures to deal
with that crisis, which may differ from its manifesto
commitments.

Public opmion

o Reflected heough the media (so60\ mudia) 1 presswe Qrowps

* An individuol may ask their MP 4o roise an isswe indhe Paslioment

* Online. pefdions wos inkodund I 3015 . T4 hos 4o be. suppored by ot
least 6 people before ite pulblished onthe pelihions site . Tt will 6'013 opan

for o wmonthw

Pedivions Commitlee will thew :
* 0%k for moe informodion ((in wik

of fhe pokvhones)

* ode anoer poshamentary Gommitier. 4o look into ¢
» Pt forwod e issue fot debale if l0o,M0 signatuses is admared

Advantages of public Disadvantages of public
opinion opinion
® Anindividual may ® The public could be

ill-informed on an issue
and make unreasonable
opinions or unworkable
demands of the
government.

The government may
decide to sacrifice its
popularity and not act
on, or delay acting on, a
petition.

MPs are unlikely

to be successful in
introducing a Private
Members’ Bill to act

express their opinion

to an MP or through

an online petition. The

government may support

a campaign to change

the law. .
* Anindividual may be

successful in bringing

their campaign to

a wider audience if

they can interest the .

media to publicise the

campaign.
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Advantages of pressure Disadvantages of pressure

groups groups

e There are many pressure | ® Pressure groups may
groups with different seek to impose their
aims and issues. A wide ideas, even where the
range of issues can be majority of the public
drawn to the attention do not support their
of government. views. When trade

® Pressure groups unions call strike action
often raise important involving a public
issues. Environmental service, this can disrupt
groups have made the general public.
the government much e Sometimes two pressure
more aware of the groups have conflicting
damage being done to interests and campaign
the environment by for opposing actions.
greenhouse gases and For example, when
other pollutants. the ban against fox

® Pressure groups hunting was considered,
are experts when the League Against
representing their Cruel Sports wanted
members or their cause. it banned, but the
They will have experts Countryside Alliance
in their membership, or wanted it to be allowed
can employ experts, to to continue.
argue their cause. B

Media - Hhe wome m whch informakion is supplied o 4he puldlic.

« Fres Press - able 4o ciicse  govemment polioy of demand govemmunt
O.cMon .
" effestive In @ general deckion campoign , Where vy polikcal Pordy is keen 4o
9oin public swppock

Exompes o medio. compaigne

- The Snwudiop campaign (Fos hendquns 4o be banned)

. Dm&uw Dogs Ad (991 - was inkodued 08 & “knee-jesk ceackion’ 4o
media publicy '“;‘"“ compagye
* Ceiminal Jughice Ack 2002 - reformed 4he  double jeopordy’ (ule

cx\\w'\c\% a Person o be ied mor Hhan once, I new Lidend. Came wp.
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Advantages of media pressure Disadvantages of media pressure
e The media can faise awareness of public concern on an | e While radio and television channels are required
issue with the government, for example damage to the to remain politically neutral, this is not the case
environment. with ieWspapers or social'media) which are willing
e The public and pressure groups'can use the media to to promote individual views and campaigns. Some
raise concern about individual incidents, such as the newspapers give support to a specific political party and
Dunblane massacre and, more recently, terror-related reqularly promote its views.
attacks. * There is@ofegulationion the expression of views on the
e The media can inform and faise public awareness, internet or on social media.
which is‘essential to encourage the government'to form | Newspapers are commercial businesses and may be
policy, act and legislate. The government is ultimately prepared tolsensationalise an issueto expand their
responsible to the electorate and, especially before an readership. This can be seen as part of the media
election, will fear losing public support if it is not seen manipulating the news and creating public opinion.
to be responding to an issue of public concern.

Law commision consiske of

¢ Chosvrman
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How 4the Low Commicaon wwls
D) Researches the acea 0f lom —\hmgm 4o e in need o (akorm

2) Puplishes o consulbakion paper, seeking Views On pozsible reform fom
lawyers, academics and alyoe with an intetest inthe asea Uder inveskigodion
2) Draw up proposals for tefoim (resented in o (esosdhed report
(ofken indudes o Diatl Rill)

~To deol with O Wnnecssary ond irlevant shokuas SHl in edslende,
the Low Commision prepores o Repels Rill for e Poslioment 4o coneider.,

- by 205, had been 19 Stakule Low ( Repeals) Ads ,and 3000 old
Acks hawe been cepeoied.
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V Figure 2.10 Evaluating the Law Commission

Advantages of the Law Commission

Disadvantages of the Law Commission

Areas of law are researched by legal experts.

The Law Commission is politically independent.

Its recommendations are based on thorough research.
Draft Bills are prepared and presented to Parliament.

If Parliament accepts a recommendation to codify an
area of law, it becomes easier for lawyers and the public
to find and understand.

from the statute

* There has been a fillifelof Parliament Eo implementits
@FOrmSPParliament has to wait for the government to
accept a report and act on it.

e Parliament tends to-)n debates-

such as rather than

on

e The Law Commission recommended reforms to the
and to the

criminal law on non-fatal offences in

civil law of neiliience in -but
¢ The government is no_
efore bringing any changes in the law to

Parliament; for t was not consulted on changes
to

A topic for research is chosen by the Law Commission
or referred by the government

The Law Commission researches the law

The Law Commission issues a consultation paper

The Law Commission issues a final report

Parliament considers the report

Parliament enacts an Act based on the report

A Figure 2.11 How the Law Commission works

Downloasleeieo mnechukes addie@za.com



Downloaded from eduresourceza.com
Chapter 2

Dele,sa&ed Leg'\slc&'\on

~ ho wall as pacliament, Other People can be given the powes do creale laws
e9: Ahe. P“w% (oundl, qovernmanl minichess, local aukhokies , woin compories

Parliament passes a PARENT ACT

This Act gives the right to create
one of the following types of
delegated legislation

Y

Order in Council made by Statutory instrument made by Bylaw made by
Queen and Privy Council government ministers local authority

A Figure 3.1 Types of delegated legislation

Example oF e\nablm§ A - Poicw ond Civnal Evdune, Aok (1gk)
v OqUeS iy Yo maole. bodes of Pakie fordw uw ¢ pdice
ol

The wa\ (oumail s mode wp of : 4he pim wiviekl | other leu&n%
™M ombey of the %ovunmmt.

~ allows the. ansnv\r\m\ do moke \eawlohon wiouk it how'\t\% do
be deboted of wied on 10 Yoclioment .

Ocdere  Gouncd con be made, ow:

* deanclesing Tesponabilty betwen ‘Kwo.mmm\ depodhmemis
. bc'mg‘m% cks of Paciawent Into fota

. makir\a low in ewmergencies undes the Cini Condingencies Ack goon

~ can ake be used 4o moke other types oF law
eq: alteied the miswe of Druas Ad (@4 4o dowsmde, cannabs 4o & Closec
C dtus Detone, &d&s\a o \q:swk back, 4o o Closs ® dcu.a-
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*Thete must be. am endbdling Ak allmi«\%—\\re D\va Coundl 4o moke an Order

S‘ro-\w\ro% insliumenks - rules and resu\o&iovs made ba goemment inisiess

~ eadn depakment deals with o diftecent acea of policy , and dhe Miricec in
Chasge. Con make Tules and tegulalions n fespeck o the otlers it deals with.

Exom(s\es ok \0\!\% 0 delciled s\rcx*ru-toﬁg wnskumen's

» The Chemicals (Hazard Information and Packaging
for Supply) Regulations 2009 were made by the
Minister for Work and Pensions, under powers given
in the European Communities Act 1972 and the
Health and Safety at Work etc. Act 1974.

» Police codes of practice in relation to powers such
as stop and search, arrest and detention were
made by the Lord Chancellor and Secretary of State
for Justice, under powers given by the Police and
Criminal Evidence Act 1984.

n 30\, 38l statutory inskwmamis wese made, bul tn %09  was mla 4410
example: The A Navgakion Regulabons aeo

Bulaws - local laws or regulafions made by o local oudhodly of Organisation,
under powess guen by on Ack of Pacliament

~ 0 wanal con pass bylaws dMeckng o wwolL toumky , Wil
o diskick of Hown councal can only malw, b“éms for s o diskivck [Houm.
« offen inuolve +Hafic conkol (e porlang festiickons)

* othris can be made o cesu\n‘én& behavious : dfv\\d% n pudlic plaas,
bann‘m% biks, (ie\‘\l\g .

+ €ailoe)made) by public corporakions Rrcompaniess Lor mablass within jusiickions

involuing +the public.
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V¥V Figure 3.4 Key facts on delegated legislation

Key facts

Where Parliament delegates or gives power to a person or body outside Parliament to make law

Orders in Council Where the Privy Council is given power to make an Order in Council, e.g. to make law in
emergencies and to transfer power between government departments

supplement Acts of Parliament

Statutory instruments Where government ministers are given power to make detailed rules and regulations to

Bylaws Where local authorities and providers of essential services are given power to make laws
covering their local area, in the area of their responsibility

The Legjslative and P«.cau\q&o% Refom Ach (9006)

- \

deo, F & will

femow of Rduse. O (bowden’ fesutding 4om lkgjelation :

* & fnangol eost
e on adminelahive Inconemens

* on Oostade to efficency, , Productvity 0 rofuabilit
¢« o sanchon Ahat offecks 4he ca«\A'\n% on of ony \awful ad;w'\’ca

Any minister making a statutory instrument under the
powers of this Act must consult various people and
organisations, such as:

» organisations which are representative of interest
substantially affected by the proposals, for example
the Confederation of British Industry if the change
affects businesses in general

» the Welsh Parliament for matters concerning Wales

» the Law Commission, where appropriate. N

Orders made under this Act must be laid before
Parliament to be considered by one of the following
procedures:

- the negative resolution procedure, or

- the affirmative resolution procedure, or

- the super-affirmative resolution procedure.

Under this last point, the minister must have regard to:

» any representations made, or

» any resolution of either House of Parliament, or

» any recommendation by a committee of either House
that is asked to report on the draft order.

ves posliament Mo
conko\ oves cle\egu&d
es\s\o:\\u\ made yndep

Lear,la-\we and
Reform Adk
Regu :"“g
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~ dhe enading ack Wil et boundogfies wthhn wich the
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Deleapted Povess Sc.m-\:\f\% Committee. (in the Howse of
lords) checks whether the provisions of ony Bills deleqate.
\eﬁa&'\ve Powess 'mqppmp:’\q*elﬁ.mm

= Reporks its findings 4o e of lode Wpetine. dhe
(ommtlee Stage ohShe B\, bud hos no power do amend Bills

Legjslative and Regulatory Reform Ack (s00e)
- Parliament checks (€ the &ms o be'\r\& Osed properly

Pe - d(oﬂir\% consuliodion

- the government depockment con consult with ol intesesled pordies
- not bound 4o do <0
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~ aka Jont Select Cowmitiee OF SH\)\-G% Trskumenls

* [ewews oll swcu!m& instcuments
e when necseary, dioms the atlention of boka Hovses oF Posliament do
poiaks 4hat need forther tonsideradion

However, the review
is a technical one and not based on policy.(The main
grounds for referring a statutory instrument back to the
Houses of Parliament are that it:

» dmposes a tax or charge - this is because only an
elected body has such a right

» appears to have retrospective effect that was not
provided for by the enabling Act

» appears to have'gone beyond the powers given
under the enabling Act, or makes some unusual or
unexpected use of those powers

» is unclear or defective in some way.

* Con only fesiew on fese gounds ond hos 4o epoit ts ‘c‘m:l'm%s
* hos no power to akier any Skatvtory 1nskument

Atticmadive. resplodions

~ approval by both Houses of Paslioment Sor o swcum% inskument 4o
become low
~ will be included in dhe uab\ina Act
e9): (equited before hew of (uised police (odes of Pradkice undes 4he (Police
ond Cominal Evdena Ack(lotw)

- Pacament canot amend he e\a’m&m% inctiument

* Only govemment minidles con appoved, anndled or witndaum ba Ahe.
g_\we.mmﬁ mniskes .
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Negative casolutions
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Judicval temen ond locus standi (Hhe (ight 4o bing o cose)

~ o pesson Must dewmorckate a sufficient inlerest 1n the mates 4o have
lowse <landi

. N\a alion o c\nol\el\se wil be dakan in the Quatw’s Bondw Division
of the. Migh Cooft.

* con only be dalum by & peon wikh lows standi of an interest in dhe.
proceedings (usually o peiswn [body offedl by o dedsion,of somwone. o0

4huic benal,

- will e decded as o peliminary mattes

* any delegaled legrslation thal is culed 4o be ‘Wita vites” is void and
not effedive

Topes OF utkta tARS :

Rocedual - when o public. ooty Fails 4o follow the teqpited proaduses
oullinad 0 e wnabling. ok ebore. maldaq duigions o posdng delegi sjidotion,
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V¥ Figure 3.5 Parliamentary controls on delegated legislation

Key facts

Parliamentary control Description

Pre-drafting consultation | Where a government department consults interested parties, whose views can be taken into
account

Scrutiny Committee Body that checks all statutory instruments after they have been brought into force, to
ensure they have been properly made and are within the power of the government minister

Affirmative resolution Where Parliament agrees before the statutory instrument comes into force that it can be

procedure made .~

Negative resolution Where the statutory instrument comes into force subject to Parliament voting against its

procedure effect within 40 days; this is the most common form of control

Questioning Where government ministers are questioned in the main chamber and in committee about a
statutory instrument that has been brought into force and for which they are responsible

Procedural wlka vises

* conosrad with how the delegoted legjsladion s made and i any requed
procedures have been couetMy foliowed

* ot R\lwin% e coned ‘xmj\m. will B uwlkta vires and voRd,

Substantive ulka. vites
* concesmd with whethor fhe. eontent of the delegaled legiclation is  witkia

+he \imits specfied in Aha posent Mk

Unteoconableness
Ascociated Provinciol Pretuse Hovses v Wedmsbw% Cosporalion (19us)- a
piea. of delegaled legisiation era dedsion can ke’ declared os ’\»)ulmswta

ynceosonolol’.

RegammlnSiivdsnNie Trucki(asse)- o woman with oty -staqe. breast
cancer WS prosesibed fhe ds\\% Weraphin \:\ s dockor.

= WS deusk tefused fo prowde. this non- approved d

~Trusl wes unable 4o snow Wiy Ahe dma wos prescabed For suma,
podients ond Nok Othess
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In addition to the above, the courts will presume that,
unless an enabling Act expressly allows it, there is no
power to do any of the following:

» (make tunreasonable regulations®- in Strickland v
Hayes Borough Council (1896), a bylaw prohibiting
the singing or reciting of any obscene song or ballad
and the use of obscene language generally was held
to be unreasonable and so ultra vires, because it was
too widely drawn in that it covered acts done in
private as well as those done in public

» levy taxes

» allow sub-delegation.

¥V Figure 3.6 Judicial controls on delegated legislation

Key facts

Judicial control Description

Judicial review and locus | Only a person or body affected by, or directly interested in, a decision can take a judicial
standi review action

Procedural ultra vires Where a piece of delegated legislation is made without following the correct procedure

Substantive ultra vires Where the content of the delegated legislation is not within the limits specified in the parent Act

Unreasonableness When a public body makes a decision that no reasonable body would have made
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Chapter 1
Shodulory Interpretation.

Inlesprelakion clavses - definikion clouses ba Ahe Paciament i\\c\\xd'm%
Cethoin Woids.

“The Kitecal qule :

* Devdloped n the. cotty ninelcenth centucy (hos been used wes dnw)

+ A judge gjwes words 4o Hheir plain , didinaly of Besal mearling ,even i the.
(esull & not Ry R0

R v Judge & 4he City ok London Couck (icaz) - " IF +he woids of
on ok are cleal then You must foltow “hew evewn -\houg\\-l’nea \ead
4o o monttest qm&&% Y

Advantages of use of the literal rule Disadvantages of use of the literal rule
e The rule follows the words that Parliament has used. .

The literal rule assumes every Act will be perfectly

Since Parliament is the democratic law-making body, it
is right that the judges{should apply the law exactly as
it is written.) Using the literal rule to interpret Acts of
Parliament prevents unelected judges from making law.
Using the literal rule should{make the taw more certain,
as the law will be interpreted exactly as it is written

by Parliament. This makes it{@asier forlawyersand the
PUBlEEeRAoWWHAEERENEW s and how judges will
interpret it.

drafted. In the(Dangerous Dogs Act 1991) Parliament
used the word ‘Eypefefidoghwhereas it should have used
the word ¢breed’) as there is no such thing as a type of
dog.

When the law is drafted, it is Qot always possible to
cover every situation that Parliament intended; see
Whiteley v Chappell (1868).

Words may have more than one meaning)so that the Act
is unclear.

Following the words in an Act@Xactly can'lead to
{infair decisions;)see London and North Eastern Railway
Co. v Berriman (1946). Professor Michael Zander has
denounced the literal rule as being mechanical and
divorced from the realities of the use of language.

The golden (ule - mudhcokion of the fteal ule ; looks ot the
meaning of (el woids buk the judge s allowed {0 awtid an
indepretalion thak would lead 4o an oleurd Sesult .

*the judop s aleo altound o modiy fhe woids oF o shabus. do amoid
e tepungent situaton.
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Advantages of the golden rule

Disadvantages of the golden rule

This rule respects the exact words of Parliament except
in limited situations. It allows the judge to choose the
most sensible meaning; see R v Allen (1872).

It can also provide sensible decisions in cases where the
literal rule would lead to a repugnant situation; see

Re Sigsworth (1935).

It is very limited in its use, so it is only used on rare
occasions, and it is not always possible to predict when
courts will use the golden rule over the literal rule.
Michael Zander has described it as a ‘feeble parachute’.
In other words, it is an escape route but it cannot do
very much.

The mischich e
- ojves a juge More discrelion When M\QN}\(\% kojslotion than e pruivus
{we tules.
Thete ate four pO\V\'B ‘he otk daoud Corgider

»
»

»

»

What was the common law before the making of the Act?
What was the mischief and defect for which the

common law did not provide?

What was the remedy the Parliament hath

resolved and appointed to cure the disease of the

commonwealth?

What was the true reason of the remedy?

Advantages of the mischief rule

Disadvantages of the mischief rule

Judges have greater flexibility in decision making as it
allows judges to look at the gap in the law that the Act
was designed to cover.

It is preferred to the literal and golden rules as it
achieves Parliament’s intention.

Its use has been‘recommended by the Law Commission.

There is a‘risk of judicial law making as judges are
effectively re-writing the words of statutes.

Use of the mischief rule may lead to uncertainty in the
law, making legal advice difficult.

It'relies on the use of extrinsic aids to meet what is
thought to be Parliament’s intention.

The purposive apprach
~ enuioges e jaes 4o decde what he Poslioment meont 4o odiave

R v Sectelasy o Shale for Health (Rovs) - House oF Lods dected
the orgarisms Creoded by CNR wete defined o< embryo. Howou, duiing
1990, the Poctiament tould ook hove distinguished betwesn embryos producid by,
oc wirhout feckifisation.
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R v Qesis-tm - Generd jex potke Smith (1990)

~Ne. Smith wankd 4o know hs b'to\e%'\cu\ MWy do Solain his bickh
cerficale under the Adoption Adk (916 ("shall... supply) . The. cout
detided not 4o suwha informakion o< he hod been comvicled oF duio musdas
ond sufesd psucolic illness.

Advantages of use of the purposive approach Disadvantages of use of the purposive approach
* As(an be seen from the case examples) justice (or the | It is (INAEMOEFALIE) as judges are interpreting laws.
‘right’ result) is achieved in each case. e It may befiifie consSUminG)to work out what Parliament
* JudgedlCanitakeaccountornewteehnelogy) introduced meant.
after the passing of the Act. » (Legal advice is difficult) as lawyers will not know until
* Judges can fill in any gaps in the law left by Parliament the final judgment whether the judges are prepared to
or when dealing with new situations. use this approach.
e It may be impossible to find Parliament’s intention.

Rules o language

» the ejusdem generis rule

» the express mention of one thing excludes others
(expressio unius exclusio alterius), and

» a word is known by the company it keeps (noscitur a
50CiTs).

IR T A BN B A s At

fobbs v CG P-nbetlrsov\ Lid (929
ot L. EE
The ejusdem %em(\s fWe - stotes +hat whete there s a list oF spedfic Words follound

by some gqenctal wixde, then the general wods are limited o the same. kind of Hews oc dhe
spedfic wolds .

A A Y
LR .

EYP@sSb wnlus exclusio  altefius - whesre +here s a lisk of spedtic words whidh & not faltowd

by genesl words, then the Ao applies only 4o +he ilems in the lich.

i . i V.

Noscikus 0 socile - the words mugh be loked al in context and Interpretes accor 'Y

involves looking ot other woids in the ome seckion 0Of oier <eckions oF the Ack.
(lo wndesland Mo, o\em\\g
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.3 Intrinsic aids to interpretation

These are not rules as such, butjUdgesican use certain

»

»

»

»

»

(featureshwithin the statute to help(iiakethemeaningiof
~some words clearer: -

The long title may explain briefly Parliament’s
intentions.

Older statutes usually have a preamble that sets
out Parliament’s purpose in enacting that statute.
Modern statutes either do not have a preamble or
contain a brief one; for example, the Theft Act 1968
states that it is an Act to modernise the law of
theft.

Other useful internal aids are any headings before

a group of sections, and any schedules attached to
the Act.

There are often also marginal notes explaining
different sections, but these are not generally
regarded as giving Parliament’s intention as they
will have been inserted after the parliamentary
debates and are only helpful comments put in by
the printer.

An unusual approach was taken in the Arbitration
Act 1996, where a statement of the principles of the
Act is set out in an interpretative section, s 2. This
is a new development in statutory drafting and one
that could both encourage and help the use of the
purposive approach.

4.4 Extrinsic aids to interpretation

Extrinsic aids are matters outside the Act which may
help a judge explain the meaning of words in an Act.

They are:
f Parliament on thefSametopich

»
» earlier case law - the higher the court, the greater

authority the decision (see next chapter on judicial
precedent)

» the (iistorical’sctfing
» @ictionarieshof the time the Act was passed.

Originally, there were strict rules that GEREFeXtrinsicy

@idS)should not be considered. However, attitudes have
changed and the following can be considered by judges:
» Hansard

» reports of law reform bodies

» international treaties.

Wansard - 4hne official vepod of whak was 40id i Posliomert winen

an At Wos debaled.
- wnkl 1993 wWos ol allowed

- in Dasis v Jolnson (1949), Lod Denning 4iied 4o aMate. his ban

In 3\1\&3%@% QdmiHing ot he hod (ea

his ded\gion.

+he Wonsod bofoce m\:lwa

+In Peppor v Hod (1993) , Hhe house o Lords relaxed the rule.( e/
Judges ogread exagk for Lod Chonaller.

~ Hansaed mo%om\» be concided but only wher Hhe words OF e Ack awe

(xmb'\g)uws/

suue/ leod 4o o alosucdi
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lord Chanallors dicoduonioges o Wansaid:
- Tme ) cost (+35%)
- Uos been refeced in coses when +hee did not appeor any ambgmt% of alosiicly.

Repotts on low rform bodies (made b‘? low reform agencies)
* Was not alowed pte,v'\o%\xé‘, but ook reloxed in the. Bladk Clawson case (194s)

TInlermadional conventionrs

- Was ollowed in Fotheradl v Moracch Adines [+d (1289)

* English court could  congides any p(epa(o\o%/ oxplanaiony modefidls
published with an ‘mternational convendion.

- poderiols UK as ‘ +ravaux Deépacactoires’

* Exomple: Locoche v Spirlk of Adventue (V) L4d (9009)

“The impac of EO law ond e Wuman Rigris Ad 1968 on
s‘mwmc\a inteCpretarion

The Eumpean approaci

* Wos been accepled b‘Q\ sud%es 06 Hhe cotrecr one 4o ve When
decx\i(\% with EO law

-Hos made Judops moe oaccustomed o +he law, mu‘cic\% ~hem (i\uha
o confinue 1sing Hhe pucposive approadh

The impack o 4he Uumon Riopls Act 1398

* Oedion 3 say¢ that as for as ik 1s possiple {o do £0 \egis\aic'\on
Musk be cead and gjuen dfed ma whieh is compoc%ka wih the
Euopean (onvention on Human Rignts {ECHQ)

* Applies wheie one O 4he Convention Tiojks s ain koUe, but does
not apply Othecwise
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V Figure 4.5 Advantages and disadvantages of the rules and approaches of statutory interpretation

Literal rule

Golden rule

Mischief rule

Purposive approach

Advantages

Follows the wording set

by Parliament

* Prevents unelected
judges making law

® Makes the law more
certain

e Easier to predict how
judges will interpret
the law

Advantages

Respects the words of
Parliament

Allows a judge to choose
the most sensible
meaning

Avoids the worst
problems of the literal
rule

Advantages

e Deals with the mischief
Parliament was trying to
address
Fills in a gap in the law
Produces a ‘just’ result

Advantages

e Leads to justice in
individual cases

* Allows for new
developments in
technology

* Avoids absurd decisions

Literal rule Golden rule Mischief rule Purposive approach

Disadvantages Disadvantages Disadvantages Disadvantages

* Not all Acts are perfectly [ ® Can only be used in e There is a risk of judicial | ® May be difficult to find
drafted limited situations law making Parliament’s intentions

e Words can have more
than one meaning

® (an lead to unfair or
unjust decisions

It is not possible to
predict when a judge will
use it

It is a ‘feeble parachute’
(Zander)

e It is not as wide as the
Purposive approach

e It is limited to looking
back at the old law

e (Can make the law
uncertain

e Allows judicial law-
making

® Leads to uncertainty in
the law

Vv Figure 4.6 Key facts on statutory interpretation |

Key facts

Brief definition

Case examples

Literal approach

Approaching problems of statutory interpretation
by taking words at their face value

(1946)

London and North Eastern Railway Co. v Berriman

Purposive
approach

Looking at the reasons why a law was passed and
interpreting the law accordingly

R v Registrar-General, ex parte Smith (1990)

The three ‘rules’

Literal rule

Words given their ordinary, plain, grammatical
meaning

Whiteley v Chappell (1868)

Golden rule

Avoids absurd or repugnant meanings

Adler v George (1964)

Mischief rule

Looks at the gap in the law and interprets the
words to advance the remedy

Coates v Crown Prosecution Service (2011)

Rules of language

Ejusdem generis

General words that follow a list are limited to the
same kind

Hobbs v (G Robertson Ltd (1970)

Expressio unius
exclusio alterius

The express mention of one thing excludes others

Tempest v Kilner (1846)

* Law Commission reports

Noscitur a sociis A word is known by the company it keeps Inland Revenue Commissioners v Frere (1965)
Aids to finding Intrinsic - within the Act ® Pepper (Inspector of Taxes) v Hart (1993)
Parliament’s Extrinsic - outside the Act, e.g. Hansard ® Black Clawson Case (1975)

intention OR
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Chaptes 5
Judicial Precedent

~ where, decicions of \'\udges ceade. law for future Juclges do
Fdlow

The dodvine OF (judicial precedent

*Judoes are dble do Moke dedsione in touk, eithes 4o interpret
porliomentory lam of fo decide o fule where dnere is nok p(xdiuweﬁb% low
- Con be looked ot bg Other \“u&ses in loder cogs

Rotio decdenic (Hhe seoson dor dedd'\(\%)

+ Precedent can only opefole. i 4he legol reosons fr o pagk dedision
are known.

- Judges moke o speech ot the end oF a cace, guing “he. deceion
and explaining +he legal feasons for dnat decision

- Eg sammory o e Tads oF 4 cose | prindples oF low

Sic Rupett Cross' definition of fakio decdeni : any (ule exps%s\%

or impliedly treated by the judge 0s o hecessacy skep in
reaching hs conclusion

Obiter dickar (otner 4ings <did)
J \Ac\\ges n fulure cases do not have 4o follow & - hon-binding precerdent

‘A Judge con speclate on ok the decsion would have been if Hhe
fads OF the Cose had been diffefent - hypothefical gitoation
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Law reporkin

- must be an accwale rcord of wurk dedsions

. Inco(pomjc'lng Council of Low Reporting was get up in 1865

. Ro.po(-\}m% has bbeen controlled by &ouﬂgs, making them (rofe  pcurate

* Al judgements fom the Wigh Cout and appeal covdls are reported on
the internet.

- can be fiee of paid

V Figure 5.1 ICLR law reports

ICLR reports

Case reference | Court report

Ch Chancery Division of the High Court

QBD Queen’s Bench Division of the High
Court

FD Family Division of the High Court

EWHC High Court (any Division)

EWCA Civil Division of the Court of Appeal

EWCA Crim Criminal Division of the Court of Appeal

UKSC Supreme Court

Main subscription reporting services

AlL ER All England Law Reports

WLR Weekly Law Reports

Binding precedent
~ a legal dedsion from o hia\nu coutk Hhat the lower couls must Solow in
fulure coses with similal fads.

Okigjnd precadent
~ & nhew preadent formed by the judge for fudure Coses 4o follow
eg: Urquot and Othess v Tale Modem (2029)

Rersuasive precedent
~ cwds do NOT have 4o follow #, bud oy congide and e, Influenced bta
When making & decision
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Porsuosive plecedent con come, fom:

» Couds lower n4he hieraich

Decisions of 4he Judicial Committee of dhe Dﬁvua Courcil
Glatements made doites dicta

A dissen&iré Judgement

* Decisions OF couds in Other counkdes
V¥ Figure 5.3 Court hierarchy and judicial precedent
Key facts
Court Courts bound by it | Courts it must follow
Supreme Court All lower courts p--
Court of Appeal High Court Supreme Court
County Court
Crown Court
Magistrates’ Court
High Court County Court Supreme Court
Magistrates’ Court Court of Appeal
Crown Court Possibly Magistrates” Court Supreme Court
Court of Appeal
County Courts and Magistrates’ Courts do not create precedent and are bound by all higher courts.

- gy & i boud do Sollow ony dedsion Made b% Q& coutt gove in M Kmm)q
* Gppeliote. COuUlts (thart hear appeals) are. bound by heic owin pask dedeions

CIVIL CASES w CRIMINAL CASES

Supreme Court Supreme Court
(formerly House of Lords) (formerly House of Lords)
1 Y
Court of Appeal Court of Appeal
(Civil Division) (Criminal Division)

Y Y
High Court High Court
Y l
County Court Crown Court

l

Magistrates’ Courts
Downlcasled:ieo mnechukeseodd oaza.com
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Appe_lla\-Q, coutds : those —that onla hear Qppeals Kom lower covds.

Supreme=(oud- mot seniof touk in dne UK
~ dessione  bind all [ower ctoufle in he English legal syctem
~ st bound ba b Qun pask dlecsions, but will geneally ollow them

Coutt of Appeal
~Two dwigtons: Civil f Camvinal
~ musk follow Hheic wm past dedsions 4o some. limited exceptions

Divisiondl Coutle
~ Thiee coutts: Queens Bm\t\,ﬁhnnw\a , Fam‘\k\a
~ bound by thei¢ own posk decisions 4o s fiwided excephions

Couds of fieek instance : any utt whe dhe odgma\ did & hed

High Couk
~ Judges are. bovnd b\a dedsions of all the coutls oloove #
~Judgtc do not howe 4o folow coch other’s decsions buk wil usucl\\é do @.

Tnfenof coufls
~ Cioum Couet Ahe Counby Cousd 4w Maofistmles (outk

~ bound 4o Follow dedsons by all higher couss
~ Uniikely ot Hneic dedsion con Creole. precedent

House of Lods/Supteme. Coutk
+ UK legpl suslem used 4o be dne. douse of Lotds Il Ociober 2009

* Wag then abolished and replaced by e Supreme Courk
+ |_ondon Slceet Tramways v London (,o\mk% Council (1898) - House oF Loids

culed that its own dedsions Qe b'mclira {0 ensue cmés&emd ond c«zﬂdmka in law,
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The Pockice Slatement

* Was tssved n 1966 bg the Lord Chancellor 4o change the fule in London Sleeet
Trqmmgs v London ch\ka Council

* Allowed 4he Hovse of |ods 4o chonge -the law when & belioved & was wmgl%
decided

+ Could (fuge Ho follow precedent

~ on} ysed offen in Ciwnal Low as needs o be cerain
Example: Ry R and G (2003)

- In oclober 2009, 4he Conshitubional Retorm Atk (2008) +rondresed the House of Lords’
powess 4o the Supreme Cookt .

Human Rights coses

- Seckion 2(<)(a) of +he Human Rights Ad 100¢ stales 4hat courls musk 4olce
Mo acount any [udgement of decision oF the Euopan Covdk of Muman Qighke
- Coutt o Appqn\ does ot heed 4o follow the decisions on 4he Mouce of lm!s/
Sopeme Cootk in human rights coses

Yo\m% v Bistol Aeroplane Co. L4d (1941) excephions 4o bem3 bound bxa past decisions:
) (/ORHid\ﬂ% dedsions

2) Supreme Cout ovamles o Cout of Appeal decsion

3) Pec tncuriom - pask decsion made in ets (Wiliows v Fowed 1286)

Court of Appeal (Crwind\ Dwision)

* Can rebuse, 4o folomt o post dedision of ks own i Hhe low has been
‘ wisapplied of mMisundesshood ’

- Excoptions orise duly cinninal coses uihere people’s ety s invdlved

+ R v Toyos (), B v Gould (196, L v Spencer (1985)
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V Figure 5.4 The Court of Appeal and the doctrine of precedent

Key facts

General rules for
the Court of Appeal

Comment

Bound by the
Supreme Court

e This is because the Supreme Court/House of Lords is above the Court of Appeal in the court
hierarchy; it is also necessary for certainty in the law.

e The Court of Appeal tried to challenge this rule in Broome v Cassell and Co. Ltd (1971) and
Miliangos (1976), but the House of Lords rejected the challenge.

Bound by its own
past decisions

This was decided by the Court of Appeal in Young’s Case (1944), although there are minor exceptions
(see below); in ‘Davis v Johnson (1979), the Court of Appeal tried to challenge this rule, but the House
of Lords confirmed that the Court of Appeal had to follow its own previous decisions.

Exceptions

Comment

Exceptions in Young’s
Case

The Court of Appeal need not follow its own previous decisions where:

e there are(conflicting past cases

e there is a Supreme Court/House of Lords decision that effectively overrules the Court of Appeal
decision

e the decision was made (per incuriam (in error).

Limitation of per
incuriam

This is only used in ‘rare and exceptional’ cases (Rickafds‘t' Rickards (1989)) but was widened
slightly in R v Cooper (2011) to include where all material considerations had not been placed
before the court.

Special exception for
the Criminal Division

This occurs where the law has been ‘misapplied or misunderstood’ (R v Gould (1968)).

There is no need to follow the Court of Justice of the European Union.

Avodance. tednnigues

OVQ!N\"‘% - Wee o couit, i a loter cosR Stakes that Ahe precedent decded in
on eachel Cose i Wona
- ol 0wt when a higher couk dhanges @ desoM mode In an osties cose

\03 \owes etk

Evomple: Pogpar v Watk (10w2)

Re,\ms\o%- whee 0. coutk kgher in the. Kam(dma ovestuins the deceion of
o \owes coutk on appeal n Hhe same e (dendes that e dedsion wes

newred ).

D’\s\r'\ngu\s\r\'\n% - when o (uH awods fo\\om'ma o b‘m&'m% precedent \:\3
Showing at e Tocks of the cosrent CoR o mo&u'\o\\\\s differnt from the
Racher cose Ymaking -the preadent inapplicade

Example: Lylonds v Fletdner( 186g) diskinaished in Read v Lupre (19u2)
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V Figure 5.5 Evaluation of judicial precedent

Advantages of judicial precedent

Disadvantages of judicial precedent

Certainty: because judges follow past decisions, people
know what the law is and how it is likely to be applied in
their case.

Consistency and fairness in the law: it is seen as just and
fair that similar cases should be decided in a similar way.
Precision: as the principles of law are set out in actual
cases, the law becomes very precise.

Flexibility: there is room for the law to change with
society, as the Supreme Court can use the Practice
Statement to overrule past cases that may not reflect
current trends.

Time saving: precedent can be considered a useful time-
saving device.

Filling gaps: where there is no statute law on a topic,
judges are able to fill gaps to ensure the law is not at a
standstill.

» RiGidiEd ollowing decisions of higher courtscan make
the law too inflexible, so that previous bad decisions
may be perpetuated.

* (COMPpIEXIEY with nearly half a million reported cases, it
may not be easy to find all the relevant case law. The
judgments themselves may be very long with no clear
distinction between comments and the reasons for the
decision; see Dodd’s Case (1973).

. the use of distinguishing to avoid
past decisions can lead to ‘hair-splitting’, so that some
areas of the law have become very complex.

° _eform of the law is not possible
unless a case comes before the courts to be decided.
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Cuil couls and il poass
Role. and icdickion oF the il cwds

1) (ounky  Courd
- abovt 150 c‘”““‘& (uivs osound the cw(\h%

The main types of cases heard in this court are:

» claims in contract and tort

» all cases for the recovery of land, such as by a
landlord from a tenant or by a lender where the
householder has failed to pay the mortgage

» (disputes over partnerships, trusts and inheritance up
to a value of £350000

» divorce and family and financial disputes arising
from the breakdown of a relationship.

* Deals with small claims |, Fosh -kiade L mulhi- frack  coses
* Modn greates wolload than the high covt
+ 2 million cawes 1 2018

* Small claims hearings ase informol and held n private , with only the parkies
and the Dl Judoe be'\n% present

~ Regular cases wll V\wha always e heard W open coutk by a <wgle judq
( Cieewidk ’3\1&%)

* emoess o 4he pubic ose wntitled to oitend

* Jormal \r\e.os'\t\%s with pochies Rprwnted (so\id\b( ) basieles )

+ becoming mofe diftioolk for \ibagnts Ao poy legal T, Ao Tepreseing
+hemselves

2) H'\gh Court

= bosed ok the Royl Couds of Jushee in London

* hos Judges n differont fouss and cities thioughovt Evngland and Wales
“Thiee divisions: Queens Bondh Divison, Ut\qu(g Dwision, qu'\ln Divigion
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Queans Rench Divigion

+ Pregident : Lord Chiet Juskice

© OWwr 70 judges kNG in s division

+ Usvally deals with conteact and 4ort Cases

- amount claimed & £ 100,000 and dhe issues o tomplex | with Hhe
exeephions OF personal injury (ases , whe the daim is e & 50,000
( defamadion cases)

© Muli-drade toses are dealt with in the tigh Court (doo compix)

° High coot coses (e formal expergive, and 4ake a long ime 4o come 4o 4l

Chancery Diviion

* Chancelloc 0F e High Coot is 4he head of 4he Division

* About 14 fhigh Covt Judogs

* Lnvolves disputes reganding insdluency , enforcamet of workgages Hrusk
Property , Copyght and pq&eé's, infellectoal property , Comested probate ackions

Family Division

» Was ceated duiing The: Cime omd (outls Ack 20%

* Tndudes divorce, , dhildsen costody, ond maintenance

'juds% come fom all levels of Jud\d\Q(a - magishiades , Distick Judges,
Ciccvk Judges , High Coutt Judges

Supreme Court
> Court of Appeal Civil Division

i

High Court

Chancery Queen’s Family
Division Bench Division Division

County Court
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Coutk oF Appeal (Ciwl Division)
* Moin appellate cout for cwil comes
* Headed by the Master of the Rolls
* Reqpires postrission 4o appeal i magk coses ( heoted by thiee judgps)
* Groods oF on oppeal can be on an egor of low by the Hial judae, \iub‘\\i‘ca,
owntutk oF damoges omarded

Supreme. Court

* Final cwil couck of oppeal

* Hears appeols fiom the Cout oF Appeal ( by Justios of he. Supeme (oud)
" 3-5,%,9 Judges heos the. oppedl

* Reqgites paricsion o appeal Hom 4he Supreme, cooth of \ower ok

 Mooot 70 cases pas yeol with on appd

The, \/\/00\\: eforms - p(ese(\’c sfﬁem of cwil \}us’c‘\oe,
» Based on refoms recommended by Lod Wootf in his repock Acess s Juskia(199)

Lord Woolf stated that a civil justice system should:

» be just in the results it delivers

» be fair in the way it treats litigants

» offer appropriate procedures at a reasonable cost

» deal with cases at a reasonable speed

» be understandable to those who use it

» provide as much certainty as the nature of particular
cases allows

» be effective, adequately resourced and organised.

+ Found thot none of Heese poinke wete "‘"‘% ocieRd in the G\ s
- Caiiceed e sydlem fox \n‘\c\% unequal , OGRVINR , Slow, uncatkain tomplicaled
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Hi proposals:

» extending the value of small claims from the then
limit of £1000 (the present level is £10000)

» providing a fast track for straightforward cases of
moderate value (the present limits are £10000 to
£25000)

» providing a multi-track for larger claims (now over
£25000)

» encouraging the use of alternative dispute resolution
(ADR)

» giving judges more responsibility for managing cases

» making greater use of information technology

» simplifying documents and procedures and having a
single set of rules governing proceedings in both the
High Court and the County Court

» having shorter timetables for cases to reach court
and for lengths of trials.

Advantages of Woolf reforms

Disadvantages of Woolf reforms

® The culture oflitigation has changed for the better,
with greater co-operation between the parties.

Judges are now taking a‘more active role in managing
cases.
e There is/less delay.

There has been an increased rate of settlement in cases.

e The main problem of cost still remains. In 2011, the
government in their consultation paper, Solving Disputes
in the County Court pointed out that:

- It was 15 years since the Woolf Report and the
system ‘had not kept pace with the ‘major economic
and social shifts that have taken place since’. It
believed that the system needed to focus more on
dispute resolution and debt recovery, rather than the
ideals of “justice’.

- Thelcosts of taking a case to court are'often more
than the amount claimed. The ideal is that disputes
‘should be resolved in the most appropriate forum, so
that processes and costs are commensurate with the
complexity of the issues involved".

The: Civil-Pocedure: Pules® -intioduced in 1999, dimed fo enable. e tousks
1o deal with coses justy and of o proporionate Cost

» ensure that parties are on an equal footing
» save expense

» deal with cases in a way that is proportionate to the

amount being claimed, the importance of the case

(for example is there a major point of law involved?)

and the complexity of the case

» ensure that the case is dealt with quickly and fairly

» allocate an appropriate share of the court’s resources

(so smaller claims do not take up more time than
they justify).
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Rule 1 of e Civl Pocadure Rule explain thot judges musk
- identify the isgoes ok om Qm\\é shage.
- decde. Which Issves need investigdlion and ial

Key facts Appls'\n% the tules th cou:

Aspects of Woolf

reform Description * ‘sso S (Gse \&e,nh?\eé mose q/\k.\cuﬁ
Courts dealing with | ® County Court M
civil cases ® High Court * Moce SQ‘“’(CA cases
Different tracks for e Small claims 0 s
claims ® Fast track E“CQ\Wage VSR O.F ADQ (QH‘Q"\Q"'“R'
Multi-track 0 s
! uti
Problems of civil e (ost d $p\\'l'@, ('Q.SQ‘ Oﬂ)

cases * Delay * 54‘(\0“ 4imedalbles (MLDS_V_MN'LS_Qnd

Complexity

Woolf reforms

Encourage use of ADR Sp&ﬁcef 4)[:._(2999))

Simpler forms and language
Increased small claims limit

Created fast track for claims of R .
moderate value ~ e'f il
e C(Created multi-track for larger

claims
* Judges responsible for case

management ‘) 6‘\'0"“‘\ Qa CWﬂ e - PQQP\Q. 5hm‘d

Advantages of Woolf |e More co-operation between

e Strict timetables _‘_“3 +° (RS (1} d\s‘)\l*e Q\‘S‘\ N\‘“\Q\A'

e More cases settled

reforms parties %0‘\(\% -"0 Q“U(" .

e Judges actively managing
cases

* (ases, especially small claims 2) LQ%Q‘ Gd\"\u -0 ‘GNSU N‘i\'e.s J(’O ‘“\L

and fast track, heard more

Disadvantage of ® (osts too high and may be

quickly Other peison , possibl \wdir\% o o ‘bqrsd\nin%

Woolf reforms more than the amount claimed 6{-\-00-“0 {\: (ﬁ“‘"ﬁd’ -l-q S P\QQ' bd’WM pq(.“es .

) GoingAo touk - considering the Following issues:

»
»

»

»
»

»

Is there a‘valid claim based on a legal issue?

Does the person or business against whom action is
being taken have @nough money, or insurance cover,
to make them worth suing?

Are the issues complicated? If so, will a lawyer be
needed? Is there good evidence in support of the
claim? Is the person claiming prepared to spend time
pursuing the claim?

Is‘ADR a better option?

Is the person taking the case prepared to pay an
initial ‘court fee and prepared to pay the other side’s
costs if the claim is lost?

In tort cases, will a lawyer be prepared to take the
claim on a ‘no win, no fee" basis?
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L) F'\l'mg o claim- sets out the ?ollwsims:

» the claimant’s name and address for the sending of
court documents

» the defendant’s name and address where the claim
form is to be sent to

» what is being claimed, for example an amount of money
in damages or another remedy such as an injunction

» the grounds for making the claim, showing the
relevant law.

~ musk be filed ot o coutt offie o online , with an indal foo poid.

* Hos 4o decide which coutk 4o use (Counky Coutk o High Couct)
» £ £(00,000 = Counkey Covd
* personal injuty claim>£ 50,000 = High Court

Court and track in which the

Value of the claim case will usually be tried
Under £10000 County Court small claims
procedure

£10000 to £25000 County Court fast track procedure

£25000 to £100000 County Court multi-track
procedure

Over £100000 High Court

Swall claims tock.- Sivple Nu% of muk'm% o clowm for a small amount of toney.

Advantages of using small claims track Disadvantages of small claims track
e The cost of issuing a claim is low. ® Legal funding for paying for a lawyer is not available,
® The loser will not have to pay the other person’s legal though it may be possible in a tort claim to fund the
costs. case through a ‘no win, no fee’ arrangement.
e (laimants do not have to use lawyers, but are * Where the other side is a business, it is more likely to
encouraged to take the case themselves. use a lawyer. This can put an unrepresented litigant at a
® The procedure is quicker and simpler than for other disadvantage.
tracks. ® Research has shown that District Judges are not always
e 1In the hearing, the District Judge should help the helpful to unrepresented litigants.
parties to explain their case. ® Even if the case is won, it does not mean that the
claimant will recover their awarded money from the
defendant. Only about 60% of successful claimants
actually receive all the money awarded by the court.
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~ Case Wl be heard by o Ciccui Jud%e
« com et timetables
* Con wen odk fhe packies 4o 4y on oblernative metod of dispule fesdudion

Appm\s

» Heord by the appellate udks from lower couds

- Con be made in @ Gl case aqainst liability and [ of the aword - amount of
domoges

* An appeal coudt can: confim of aler the inikiol decsion on liokiliy
Confam | nciea® of desrense the amount of damages

6.5.1 Appeals from a County Court hearing

» For fast-track cases decided by a Circuit Judge, an
appeal is heard by a High Court Judge.

» For final decisions in multi-track cases heard in the
County Court, the right of appeal is to the High
Court.

Appeals fom a Wigh Cooet hw’\(\%

* may be o 'leoghon' aippeol whese Cos QP A\m\l\:) fo the. Supreme (oudk
» Must involve on 15sue that is OF nakional importance

+ bonefits of gn‘m% fo A Supiome. Cook wudh oukwaign the Coutk of Appeol

| Court of Appeal |

(Civil Division)
Circuit Judge High Court Judge
A A
case heard by case heard by
District Judge Circuit Judge
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e}
Court of Appeal (Civil Division)

High Court

A Figure 6.8 Appeal routes from the High Court

Vv Figure 6.9 Advantages and disadvantages of the civil courts

leapfrog appeal

Advantages

Disadvantages

The process is fair — everyone is treated alike

The judge is impartial

The judge is a legal expert

Decisions can be enforced through the courts
Appeals are possible against liability and amount of
damages awarded

Help with funding may be available in certain cases -
very limited legal aid or no win no fee arrangements

Cost of taking proceedings including loser paying the
winner’s costs

Delay due to procedures and waiting for hearings
Process is complex usually needing specialist lawyers
Uncertainty of outcome until a final decision is made
Confrontational process, partly due to use of lawyers
and having to ‘win’ or lose the case
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Aldernafive. methods oF dispute tesclulion
~ As Ueing couls s ofden codly, More. people. Use ADR

NQSO'“Q'\\D“
* Tvoes commwi\co:\iha faw 4o foa, vl 4he phone, letless, of amall @xcvainge
+ Pivale, quichest ,and cheopest meted of dispole,
* When paties connol veadh om agqreuvent , Hhey oy oy do o solictos, who

Wil dy do reach o sertlement
+ Even dudng cout proceedings Hu wil 4y o neqolice, o behalf o Huic dienks

 Ono, lawgs gk inoloed Hhese, Wil be o osk tlemenk , and negoiotiore no longe

foke plow
* Besk o hove an agqraumumt clgned bxa both pares whawy h\imta oges o vtk

Concilicion
- Tuolues o newkedl deained peson (M conaliohs) helping 4o parkie  fewdn
A compemise soldion

» Con dake placy, ok any Yime before dhe ol
* Twolues tomsuHiag m:.ah POty fo see how tudn common qaund dere i betwn Jrem

* Coied 0wk o pivale wiere, b pockies mayy o wawy nok ek fou do o

* Wolks best wihen neqofioding tonkads belwesn comgoies
* Ouicome doesnt howe 4o be skicly legal (based on commercial common <ence ) eompontise)

- Avoids adversarial conflick m dhe courkioom - ey one wing
* Migit not always lead 4o @ resoludion

woehi
+ Mso inuolues @ newdol hoined mediades \n\p’mﬁ 4he packies feodh o compromise
- Cay difes while \Letzp‘\r\o6 contidentiality
+ Wond sually 4ell the paies theic own Views of the mects of the dispute -
adk os @ Facilitador’
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‘ Onlta cutable  paites are Mor \i&z\% fo o-opude

+ Paskies ate n conkol and can make 4he dedisions

- Condliodos fake o more adive role in helping the porkies 4han mediadors
~ Formalised setblement conference

- Tnvolves a ‘mim-4i’ where coch Side plesents theic cose 4o o decision -making
execudive from tadh pafly and o newkiol paily

- Wi\ woluole 4o Sdes, i comk dedde M navkeol adisec will ok a5 o wediokor
v Mediokion sequices

= Cenke for Dispule Resolution, sk wp m London (19a1)
- Cost of o mediotor is oot < (oo o € 1500 @ clo.\A

- Also free mediodion servios by volunieets aimed ot resolving smallec dicputies
(nolce, cos paking , doos, boundary o)

- Online dicpude recoion  (ODR) may aleo dohe plaw

Arbitrakion
. Governed by 4he Adbikakion odk 1296

Section 1 sets out the principles behind it:
(@) the object of arbitration is to obtain the fair

resolution of disputes by an impartial tribunal without
unnecessary delay or expense;

(b) the parties should be free to agree how their

disputes are resolved, subject only to such safeguards
as are necessary in the public interest.

* Ack only apples 4o witten arbitation  agreements
- Pogties con make Ogrerments +o qo 4o arbiksation ol any fime

v Scodt v A\IQ&& - cdavse in @ conkacy nq,\i\(’m% disputes 40 be resolved
theough  arbikakion  before -kxlo'm% legal  ackion

- Paskies are frew do agee 1o fhe number of adorkatos ( Sedion 15 )
~ Can also ogree on the procedure for appoiring an v bidcodof
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The arbitration heacn

- Padies many swomit o popr(  arlikoion and & dedsion wil sy b
Made on pos n wt‘\&'m%
* Moy cand all Hhe documents 4o dne aditrator, and aklend o heaing or oral
submesions before a dedsion s made
* When necessony, MY call wiknesses 4o give evidenae (Ha adk allows for
tourt procadure o wasure the atdendonce OF dhose Wikhesses)

*The podlies can chooe +he mosk Convenient dode L dime, Q,V\\r\qvxc'm% \Tlmloilﬂy

The owad - 4he decision made b‘ﬁ 4he afbikador

* Can be edorad fhough touds, i neassary

- Is usua\lY Yinal, but com be chq\\o.ngeA i the Coufls Oh the gounds ot
sefiows ifrequlogly in the procudings 0f on a poink of low

Advantages of arbitration

Disadvantages of arbitration

The parties may choose their own arbitrator,’and can
therefore decide whether the matter is best dealt with by
a technical expert, a lawyer or a professional arbitrator.
An expert in a particular field can be appointed; saving
the expenselof calling expert witnesses and the time that
would be used in explaining all the technicalities to a
judge.

The hearing time and place can be @rranged to suit parties:
The actual procedure used is{flexiblé)and the parties can
choose that which is most suited to the situation; this
will usually result in a more informal hearing than in
court.

The hearing will be infpFiVatéand there will b&no
publicity.

The dispute will be(resolved more quickly'than through a
court hearing.

Arbitration proceedings arefusually much cheaper than
going to court and there is no necessity to instruct
lawyers.

The award is normally final’and can be enforced through
the courts.

The parties (A OEBENENIEGUAUTOBENG s

regards their ability to present their case - such as

an individual against a large company. (NGIfURAIRGHS
available for individuals.

An@Rexpectedilegalipaifib may arise in the case that

is not suitable for decision by a non-lawyer arbitrator.
The fees of a professional arbitrator q
It will also be expensive if the parties opt for a
@BaRAG with witnesses giving evidence and lawyers
representing both sides.

The @&l@§®for using a commercial or international
arbitrator may be nearly as great as those in the
courts.
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V¥V Figure 7.3 Comparing different methods of ADR

Key facts

Method of dispute

resolution Who makes the decision?

Negotiation The parties themselves

Conciliation The parties, with the help of a neutral conciliator who plays an active role
Mediation The parties, with the help of a neutral mediator

Arbitration The arbitrator

V¥V Figure 7.4 Advantages and disadvantages of different methods of ADR

Advantages Disadvantages
Negotiation |e Quick and straightforward * Parties may be unwilling to negotiate
* No cost ¢ Involving lawyers can be expensive
® Parties in control * It may fail requiring court action as a last resort
Conciliation Cheaper than a court case Conciliator may force a resolution
Parties have some control May not lead to settlement
Can include agreements about future business Not always binding
Mediation Cheaper than a court case May not lead to settlement
Parties in control Not binding
Can include agreements about future business One party may not engage in process
Arbitration Cheaper than a court case More expensive than other forms of ADR

Decision is final and binding
Decision can be enforced in the courts

Can be formal
Not suitable if a point of law is involved

Downl casled:fiee mnechukesoddoaza.com
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Chagter ¢

Cominol couds L ciwingl poass

& MQ%&LLQJ&S'_CQM 0 GiownmCounp - Weor il OF ciwminal cases
4 v
T— S A—

Mogiskakes (ot
* oloodk 160 coufls in England and Woles
 Wee estoblished 08 loal coulls 60 sed 4o be ' mosk downg
. B‘ts ciies Used 4o have several Covds
* Seere closures, Making large distanms between each cout
* Coses ore heard by Magishrades - may of may ok be qualified Diskict Judges

Magistrates’ Courts have the following jurisdiction:

1 To try all summary cases

2 To try any triable-either-way cases that can be dealt
with in the Magistrates’ Court

3 To deal with the first hearing of all indictable
offences; these cases are then immediately sent to
the Crown Court

4 To deal with all preliminary matters connected to
criminal cases, such as issuing warrants for arrest
and deciding bail applications

5 To try cases in the Youth Court where the defendants
are aged 10-17 inclusive.

Crown Covtk
* abowt g4 different loations Ahoughout England and  Wales
* all pe-iol wates o heart by a judge alone
* When o defendont peads gty ,the sentence s dedded by o judae alone
© when pleods mt quilty, e jusy decdes tne. verdick
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V¥V Figure 8.1 The parties to a criminal case

Key facts
Party Description
Prosecution The Crown Prosecution Service (CPS) initially advises the police on what offence to charge.

Lawyers work for this service. They may direct the police on what evidence is required. It will be
for the police to obtain the evidence. Once the case comes to court, it presents the case and tries
to prove the defendant guilty beyond reasonable doubt.

Defendant This is the person charged with a criminal offence. They do not have to disprove the prosecution
case but to cast sufficient doubt on it.

Closciticadion of cimnal oftences

Summory Oifenas
+ \eask 59.5)\:5 civing offences - have 4o be Hied in 4he Magshates Coutls
» Subdivided into difforent sevedly levels (4-5)
~ Level 4: £ 200
~ Level 2: £ 500
~Level 2:4 1000
~Level 4:€ 2500
~Level 5: unlimifed
* Exomples indude : dr‘\\ﬁn% while disqualitied | common assoult, bein% dunk I public,
etk , chopliing qoods fal g \ess +han € 200

Triable - either- woy offences

- Con o dded W ewhec court

* Tnclude phugicol assault, heft, and  burglacy

* Same, procedure as Sor dial of o summary offence

Lndictode okfences

* Most sedous oftences - died only in Hhe Cioun Court

« First pmlim'\vmﬂﬁ hew\v\a establishes the defendants id e'\"’“’Y - W the
Mm3'\skq-|re.$' Coud

* Abter s, all malers 4ake place i the Crouwn Coufh

- Pleads not 3ui\|-y -Juy decides aflec hearing all the evidenc
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- A Judae com impose any sentence wp o 4he Mmaxmum el b“ the Ad
Hhal imposes the offence. (muider, manslaughier , robbey )

* The couft Checks the defendant’s name and  addiess
* The detendant Hhen pleads quitly /ot gui

* Over 90 plead 3ui\1cY in the Magjstrates Coutk

* Establish appopriote penaly

= Gui\#y plea

The usual sequence of events is as follows:
1 The Crown Prosecutor will give the court an outline
of the facts of the case.

2 The defendant is asked to agree with those facts.
If they are not agreed, the magistrates may have
to hold an inquiry, called a‘Newton hearing, to
establish the facts.

3 The defendant’s‘past record of convictions, if any, is
given to the court.

4 Other information about the defendant’s background
(residential, relationship and especially financial) is
given to the court.

5 ‘Any relevant reports are considered by the
magistrates; these may include a pre-sentence report
prepared by a probation officer and/or a medical
report on the defendant’s mental health.

6 The defendant or any defence lawyer can then \
explain any matter that might persuade the ‘
magistrates to give a lenient sentence. This is called
making a‘speech in mitigation.

7 The magistrates decide the sentence.
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Key facts

Type of offence

Description

Summary offences

The least serious offences that are tried in the Magistrates” Court

Triable-either-way
offences

More serious offences which can be tried in either the Magistrates’ Court or the Crown Court
- usually at the option of the defendant

Indictable offences

The most serious offences which have to be tried in the Crown Court

— Key facts
I Proof Description
l l The burden | This is on the prosecution to show that each
Py g of proof and every aspect of the allegation is proved.
uilty ot quilty
Beyond This is the level of proof that the prosecution
l l reasonable | must show that the defendant is guilty. It
Prosecutor Tnalwith doubt is a high standard, as the consequences of a
outlines prosecution X R
facts of case evidence and guilty verdict are severe.

defence evidence

l

Decision by the

ki ¢ NO\ 50\'\\47 p\eq

I - Pocecudion makes a ok speech about

| !

ikl ——— +the merds of the case
l I * Proseculions witnesses ofe called and ae
Past recod Past recrd reose | Queshioned by Ahe prosecutor - examination
' : . Exmirmaﬁon m cnek
"5 o L l; - The defonce coss- oamines the Witnesws
Hl . to dest 4he onidence
I I + The posecution Moy prduce. exbiloits 4o help
Santonce Sentence establich thewe cose

* Al dhe end of the poseodion case, the deferce
can supmit 4o the magickeates thal the cae dmowd be diemeed
»The detence Moy gve Aheir didence, do vt abtel twe mogjiskoles

o Huough with the case

*The defendant usually gives evidence (nok doligated)

+ Cowinal Jusice ond Rublic Order Adk(1994) - the magskoles ton diow Fhair
OWn  Contlusions from Ahe Fock thot e deuced slogs slent

- IF the wvidence s gjuen, the defence may moke & spoedh polving ouk e
weaknesses o dhe Coe
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V¥ Figure 8.4 Proof in criminal cases

Key facts

Proof Description

The burden | This is on the prosecution to show that each

of proof and every aspect of the allegation is proved.

Beyond This is the level of proof that the prosecution

reasonable | must show that the defendant is guilty. It

doubt is a high standard, as the consequences of a
guilty verdict are severe.

Trlool - either -wouy,  offonas - mou) be died in eifher ta Mogiskiaes' Covh
of the Cowm Coud ( Gedion e.a..'L)

~ 1 e defendunt i< found %\n\\y b the Magishiales' Cout , 4k magyshroles
hove 4he poutes 4o serd Hham o the Gown Courk for suntencing

= con only happen ok dhe end oF @ tose , havitg head A defundont’s pad
retod

Tndickade offences

* Mogt sefious offencis - howe 40 be dealt wivh e Crvain (ool

* The defendant wil be. Ficck senk 4o he Mogiskiakes' (oul ofte( charge Lo
\dentiby confimotion ond or bail } tustody 4o o decided

- 5 51 Cime ond Disorder Ack 1998 - o defendont dnorged with on indictadle
oftence Wl be dcomsfetad 4o fan Cown Coutk immedialely From e KRedh \r\w’m%
.\ pre-ial matkers ole head ‘% o jwdge olwe

» Pleods quitly - Judop decides Hhe sentence olone ok quilty - o Jwy duides iFwot
* The Cammal Pocedwse Rules - deol with o\l ospecks oF ciamnol coses

Plea and Tral Pieposaion Heaﬁn% ( PTPH)

* Takes place ok 4he Cown (wt ASAD ofler the o hos ben sewt fom
the Mogjehales Coutt
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» arraign the defendant (take the defendant’s plea),

unless there is good reason not to set the trial date
» identify, so far as can be determined at that stage,

the issues for trial
» provide atimetable for the necessary pre-trial

preparation and give @ppropriate directions for an

effective trial

» make provision for any Further Case Management
Hearing (FCMH) that may be required, to take place at
the time when it can have/maximum effectiveness.

Plea before venue

Defendant is asked whether he
pleads guilty or not guilty

Magistrates will hear facts and decide if their sentencing Mode-of-trial hearing magistrates decide whether or not
powers are sufficient to accept jurisdiction

Defendant elects Sent to Crown
place of trial Court for trial

A Figure 8.5 Procedure for triable-either-way offences

The indictment
* A Final document propared betore ial Hhok Tormally cels ouk e charges

~ogoivst the detendant
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- Both patkies must disdose certain ponts 4o one. ombther 'nefore the il
- The posecuion Must st oud ol Hhe evidence ond discixe PRl undisclored materal

... which in the prosecutor’s opinion might reasonably
be considered capable of undermining the case for the
prosecution against the accused.

The defence mugt proide 0. wiilen chokement 4o 4he. Poscution dhat omaire:

» the nature of the accused’s defence, including any
legal defences intended to be relied on

» any matters of fact on which issue is taken with the
prosecution

» any point of law to be argued, and the case
authority in support

es to support that alibi
prosecution to run
police checks on the alibi witnesses).

V¥ Figure 8.6 Advantages and disadvantages of courts hearing triable either way offences

Advantages Disadvantages
Magistrates | ® Trial taking place in (relatively) local court ® Less likelihood o
Court e Less chance of publicity . defence or challenge
e (ase will be heard quickly witnesses
e Shorter trial ® Greater chance of bein
* Lower septencin\ga, owers of magistrates . gainst conviction
. ﬁ“éﬂét‘tﬁé‘ﬁf@'ﬁf"g? il being granted before trial and/or sentence
Crown Court | ® Greater chance of r judicial direction | ® Takes ?or cas
® (Greater chance o (o} ® Greater chance of
lower charge .
® Greater chance o . udge are greater
e Defence to charge can . nd representation
® Greater chance of receivin .
e C(Chance of nd/or sentence | e efore trial

Initial hearing before magistrates
Plea and Trial Preparation Hearing at
Crown Court before judge
If defendant pleads not guilty ~ Crown If defendant pleads guilty — Crown
Court trial before judge and jury Court hearing for sentencing before judge
Court of Appeal Criminal Division hearing
before three Lord Justices of Appeal

Supreme Court hearing before five Justices
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Appeq\s

~ From the Maa'ls\w&es' (ougk 4o the Cown Courd

* It pleads guilty ot #he Magishates' Cout, an appeal can only be mode agoind sentence
« The Cown Cout can eifher contiom Hhe sentence or/imceose/ decrense #

up 4o e mox pwess & o (o

- If pleoded nok ‘5‘*“*1 and ' convicked, can moke. on appedl agoinst conviction of senence.

Case -staled appeals

* Appeals ™ o poink of low ok go 4o Guesn's Bonch Divieondl Cooid

* Can ke edher diectly fom e Magistrales Coutt of ’;o\\wima on appedl Jo ¥ Cown Cout
* Con be used by bol prosecubion and defence

* The magiskates oo oked 4o stole 4l e - soting out-fif findingg o Sk Hhair

decicion

* Apped con be argued on the bosis o low ) facks - canndl cal witnesees
. Usuu\ly hoord by Huo of 4w jodges

* On 4he. bosis Hhat 4ne mogjekales made a wiong dedgion / iskake

* The Divigiond Cout oy conficm, alter , of Send Hhe cose back

~ Cv DPP (1ea4)

C v DPP (1994)

A(3-year-old boy had been convicted in the
Magistrates Court of the offence of interfering
with a motorcycle with intent to Commit theftor
to take and drive away without consent. An appeal
by case stated concerned a legal point about the
presumption of criminal responsibility of children
between the ages of 10 and 14. Until this case, it
had been accepted that such a child €ould only be
convicted if the prosecution proved that the child
knew they were doing wrong)The Divisional Court
held that times had changed and that children were
more mature and the rule was not needed.

The case was further(appealed to the House of Lords:
who overruled the Divisional Court, holding that the
law was still that a child of this age was presumed

not to know they were doing wrong, and therefore
not to have the necessary intention for any criminal
offence. The original conviction was confirmed.

Supreme Court
A

Queen's Bench Divisional
Court B |

T Case-stated appeal

Crown Court

Case-stated appeal

Defence only

Trial at Magistrates’ Court

A Figure 8.8 Appeal routes from the Magistrates’ Court
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Appeals Som 4he Croun Couck

* By o deferdant - can appeol agginst convickion [ senfence do the (v of Appeal
* Leave do appeal - the Ciminal Appeal Ack requires the deferdant 4o obtaln leaue 4o
appeal

*The Ciiminal Appeal Act (1985) - the Coudk of Appeol com allow om apped

‘it dhey dnink that dhe convickon & el

* Ml 4he incorporaion of e Ewopean (onverion on Human Rigils, the
inlegredotion of ‘unsalel s lorodd (wow is held do be "ypsole’ where, +he detendant
has been devied o foir iol

* New widence mugk appeas 4o be ade do affod o gound for an awppeal (adwissable)

Coutt oF Appeal’s powes

The Court of Appeal can:

» allow a defendant’s appeal and quash a conviction, or

» vary the conviction to that of a lesser offence of which
the defendant could have been convicted, and/or

» decrease, but not increase, any sentence imposed

» dismiss the appeal

» order that there should be a retrial of the case in
front of a new jury.

Appeols by prosecution

The prosecution has limited rights to appeal against an
acquittal as follows:

1 Where the acquittal was the result of the jury being
‘nobbled’. This is where one or more jurors are bribed
or threatened by associates of the defendant.

2 Where there is new and compelling evidence of
the acquitted person’s guilt, and it is in the public
interest for the defendant to be retried. This power
is given by the Criminal Justice Act 2003 and it
is only available for some 30 serious offences,
including murder, manslaughter, rape and terrorism
offences. It is known as ‘double jeopardy’, since the
defendant is being tried twice for the same offence.
The Director of Public Prosecutions has to consent to
the reopening of investigations in the case.
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Stephen Lawrence

In 2011, two defendants who had been previously
acquitted of the murder of black teenager Stephen
Lawrence were retried using the double-jeopardy
rules and convicted some 19 years after the
murder. Part of the new evidence was a DNA
match with Stephen’s blood, found on the clothing
of one of the defendants. This evidence became
available due to improved DNA testing techniques.

Michael Weir

Michael Weir was jailed for life for the murders

of two pensioners in a case that broke new legal
ground. He was convicted 20 years after the killings
in a unique double-jeopardy case. His original
murder conviction was thrown out on appeal on a
technicality when prosecutors were late filing legal
papers, despite DNA evidence from a glove found at
the scene linking him to one of the attacks. By 2018,
new DNA evidence linking him to both murders had
been discovered. Weir was the first defendant to be
found guilty of the same murder twice.

Fucther  appeals

\Qduﬂvg‘ o ponk oF law

* 5 36 Comind Jushee Ack - the AHomzy-
Genesal com fetes o Dok OF law Ho fhe
Couth of Appeal ,in ides 4o gt o ruling on e low
* Creoles precedents fof fulwe coses

Agoi\v\s’c enience

- 5 36 Comna| Jushice Ad - Nclo(hq Geresol
con apply Yot o lenen senlence do the
Coork of Apped

* cases o bouopt by e (roum Roseeulion Seice
» Membass, oF fhe puddie Moy apped o¢ wal

0 Pmsect&'\m/ defence Moy appeal Siom fhe (outh of Appeal to the Suprawe (outt
* Mush cerky o poink of lows o generol public impottance
+ Con ony be wode agoinst convickion of - acquitial

The Cawnol Cases Review Comwiscion

* Estoblisned by 4he Ciminal Appeal Ack (1995
+ Con inwestigole posible, wiscorioqes & fukice and refes cages badk 4o covlk
+ Mugt normally hove olieady been an appeal o 4he Courk of Appeol (unless exceptional

Circumstances)

Police boil: PACE waen § dhe Cininal Toghce and Dublic Ocdes ek toqu

Downloasledafieo mneciukes odd e@za.com



Downloaded from eduresourceza.com

Bail

+ A pesswn con be. releosed on bail ok any peink ok avred

*Meong allowed {0 be ok fibesty unkil Hhe nevt shage. in 4he case (potk ok Hre. fuman right )
* Mugk oo owailoble evan fos sefiws offenars | moy festck some. foltks in spedal Gruumekances)

Police powess o gant bal

* Moy teleose o cuspedk on bail bekre omy charge s brought - teeaed fam police cushody
Oh possle impoed Condikions
* Moy give bal ofer hos been chorged wibh an offence - aceused \s bailed 4o oppead o o
Magjsteates' Coutk on o ser dole

* Dedsion alovt granfing boil is made by 4he cushody officer under 38 PACE ~Ciwinal
Judice and Public Order Act (1294

* Con olso refuse boil it dhe suspecks Mame ond 0ddrss carmmet e disoveted
*The oil Ad 146 sels oub wrich prindples apply 05 4o uhen ball Snould be ponded
*The police can osiesk omd chorgp, . suspeck i Mid\\ o sovendes 4s e ball ( attend
the next stoge of the coe

Corditonal boil

The Criminal Justice and Public Order Act 1994 gave
the police the power to impose conditions on a grant of
bail. The types of conditions include:

» living at a certain address

» surrendering a passport

» reporting at reqular intervals to the police station

» getting another person to stand surety.

These conditions can only be imposed in order to make

sure that the suspect:

» surrenders to bail

» does not commit an offence while on bail

» does not interfere with witnesses

» does not interfere in any other way with the course
of justice.
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No police boil

* Whee the police ase 1ok piepoced 4o altow boil ,‘“\e\a Musk bing Hhe ocossed do e
Maojskotes (outk at 4he fits\ possible tpportanidy

* Mugh moke. #he dedsion Hhemelues it dhe mogiskioles comok ded wilth Hhe Widle cose ot
e fiecl heating

Releose undes 'mvo.s&'\ﬁoc\'\m (RoL)

* The police, tonfinues Aneic invehigoMore ond vecalls o cuspeck winen o dugision i ade ac
o uirethes 4o chatge of ok

* Tntoduced in 2017

Roil from he. cours
* The Boil At 9w

+ Gochion 4 ojues o opnewl fight to an awused 4o be %m\\ez\ bail

© Coul moyy dhue 4o qork an oceused bl it Hheie ace subshombiol qounds for
\:)e\ie.\l'm(a Yook 4he accused would:

~ foll o surendes 4o uhody

~ commit on Olence Wile o borl

~ interfore with wiknesses - doghuck M cose o judice

* Moy oo (@huee bl i ibis sobishied thot Hu acoeed chould be ket undes cudhedy
fx dheic Quin proteciion

* I8 o ot gpanks bail bud dhe actused Tails 4o appear when heeded, Huy con ssue
o woiton: For ol olesh

*The prsenniion hos Fhe cighl 4o openl 4o & udge in the Cooum Could ogaingt the
decision of groming oo

In deciding whether to grant bail, the court will

consider various factors, including the:

» nature and seriousness of the offence (and the

probable method of dealing with it)
» character, antecedents (that is, past record),
associations and community ties of the accused

» accused’s past bail record (if any)
» strength of the evidence against the accused.
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~Undes o new s 54 oF the Boil Ack ted6, an occused 18 + dhat's unlikely 4o be sendenced
IF Convicted musk b granted boil (enaded by LASPO 200)

~ IFan ocsed i chotged with om offence. that s ok punishoble by impasonmunt bl
con oy be fdused i s had pravioudly feiled o suicender 4o bai

~ Cowth con mole. tonditions oo dhe Qronding  of lal

~ polee oy ol similo CoRKONS (eg: Surrerdes o posspol [ teport do Hhe clation]

~ Ut may pPick o location S0t the dccused 4o reside winidle on looil

Renewed applications ond appeals

+ One fusther boil applicolion oy be mads. oftes fefusal of bal (unless specol ciraumstancs)
*The acmsed can oppeol to & judge ak4he. Cown Cood

V¥ Figure 8.10 Bail

Who can grant | ® The police
bail? ® Magistrates
Crown Court

Bail Act 1976 | There is a presumption in favour of bail.

However:

* For an offence while already on bail, bail can only be given if the court is satisfied there is no
significant risk of further offending.

® There must be exceptional circumstances for bail to be granted for murder, attempted murder,
manslaughter, rape or attempted rape where the defendant has already served a custodial sentence for
such an offence.

When can bail | Bail can be refused if there are reasonable grounds for believing the defendant would:
be refused? e fail to surrender

e commit further offences

e interfere with witnesses.

Conditions ® Sureties
that can be ® Residence in bail hostel
imposed e (Curfew
e Surrender of passport etc.
Comment * Some of those in prison are awaiting trial and could have been given bail.

e There is the problem of balancing bail against the need to protect the public.

Vv Figure 8.11 Advantages and disadvantages of bail in criminal justice

Advantages of bail Disadvantages of bail /W X

e Accused isfinnocent until found guilty and should not be
held in custody while innocent

e Accused(can gather evidence and witnesses to support
defence; unrestricted access to legal advice

¢ (Conditions can be attached to ensure good behaviour
and some control over accused

¢ Accused(can continue living with family and in work

Accused ‘may interferg(vith witnesses and/or evidence
Accused may abscond before trial

General public not protected if bail is granted
Accused may commit further offences
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‘Factors ond conditions o bail
) GHENED - a puson whd is prepored do pay dhe wufk iF Hu acued foik o
Obend Coutk

2) REFANSEHOUSITHNNGES — were on ouused Chorged with (atempled) muides, moiglaughter,
(attempled) vape ond houe alrady served ek sentonce for & Smilol Ofence , fhe coutk woy

ot qront boil (wnless spedial Ciroumstances)

3) Oftencecommitied il ronibioll - under s It o he Carinol Jushice Ac 2003, uhen o
Auused ommits o Jucdhes offenc il w bal | Hhe Bail Act i9nc <loles:

He may not be granted bail unless the court is satisfied

that there is no significant risk of his committing an

offence on bail (whether subject to conditions or not).’
4) Reskickions on boil for odult dug ues

Section 19 of the Criminal Justice Act 2003 amended

the Bail Act 1976 to place restrictions on bail for adult

offenders who have tested positive for specified Class A

drugs where:

» the offender is charged with either possession or
possession with intent to@lipplia Class A'drig) or

» the court is satisfied that there are substantial
grounds for believing that the @iSUSelofa ClassA
drug caused or contributed to the offence, or that
the offence was motivated wholly or partly by the
intended misuse of such a drug, and

» (the defendant has refused to agree'to participate
in an assessment or@MOWSHPyin relation to their
dependency upon or propensity to misuse specified
Class A drugs.
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Chapler 9

Police. powers
~The police. inveskigales teprled Cimes
- the 'tmo.si'\gqm e tonkolled | with fules O howt 4o N o} Ogreske . deloun /guastion suspeds

Police and Civingl Evdence Ack @t

+The police musk respedt an individual’s Gl cighs

*The public is entilled 4o be aldle 4o move fedly ond haue Hheic Propecly fespected

* Howevas, dne police hos powess 40 shop sospecks in e shreet 9 seorch Hhem o ol
detain and Intetview cuspedds, Hole, Fingecpinds§ ofher samples (winen hecRssa |

* Tmportont Ahat -the, pofice dont olovse theic powlers 4o unnecessorlly hasoss peagee

RolicamondnGrninolmEsercamichmomm(PACE) ond he Codes 0F Racko under < 6

indude dghl todes Onthe low on police powes (A-G)

» Code A deals with the power to'stop and search

» Code C deals with thedetention, treatment and
questioning of suspects

» Code E deals with recording interviews with suspects

» Code F deals with visual recording of interviews (that
is, videoing interviews)

» Code G deals with police'powers of arrest

» Code H has rules relating to the detention,
treatment and questioning of suspects arrested
under s 41 of the Terrorism Act 2000.

Stop and <earch

* Seckion 4 - gves -them the dgqt o slop and seacch individuals § vehcles in public places
* Mugt have reasonable grounds for suspecting thad Fhey wil find stolen o prohibited adkicles

* 52(9) - ¥ a search s coccied ouk in public, the police can only requesh ok the suspect
remoues Hheir ouker coak, jockek, ond glove

* A witlen tecord of the seacdh (puipose, grounds | fesull) mush be mode ASAP ofler it
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Code of Practice A
* Dedails on when stop and ceocth powets should be used
* Musk not ock solely on o person's chasactes of behaviour
: qu%mp\r\ 228 of the Code soys: “Reasonable sospicion can teses be suppoted on dhe
bosis of personal Fackoss’
- Reasonable suspicion cannot be based on ghereotypical tmages of cerkoin Qoups Of
Categories of people 05 More likely 4o be involved in Ciminal activity
- Proibits 4he search Ahat involues exposure, oOF intimode pods OF dhe body
* Where 4here is religious Sensitivities abouk femouing foce tovedngs,the officer chould
allow the item 4o be removed out of public view ond in Preserice of an Officer of the same qendes

5-‘0\) and search under <23 of the Misose of Drugs Ack 1a71

* Officer moy slop and <eosch o parson fverice undes veasonadle opounds o Sucgicion
thot dhey'ie in possession OF o conkolled dug

* Tnclude closs A (cocaine ) methadone ), Class B ( convabis § omphetamive ), tlass € ( diazepam)
* Random searches ate not oudhorised

* Nugt male o wdtten record AsAP

Clop and search under Hhe Texorism Ack(2000)

+ Police offices May Stop ond seasch a pison, poseessions, or vehide uinder sh(4) if hey
reasonably suspeck 4hat 4he suspect is a fercorish

+ Moy be used o any ime /place R 10 audodisotion tequised

Arcesh
+ Sechion 24 PACE allows e police 4o ofrest o suspeck without o wosiank

A constable may arrest, without a warrant, anyone:

» who is about to commit an offence

» who is in the act of committing an offence

» whom the constable has reasonable grounds for
suspecting to be about to commit an offence

» whom the constable has reasonable grounds for
suspecting to be committing an offence.
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- onyore who is quilyy oF 4he obenc,
* anyore whom ey hove reasonable grounds fos Suspecking to be quilty of

PAST
Actual offence

PAST
Suspected offences

FUTURE

m

» to establish the name and address of the person
» to prevent the person suffering or causing physical

injury to themselves or any other person

» to prevent the person causing loss of, or damage to,
{property, or committing an offence against public
decency, or obstructing the highway

» tolprotect a child or other vulnerable person
» to allow the prompt and effective investigation

of the offence or of the conduct of the person in
question

» to prevent the person disappearing.

Code of Pocice G

21) Pegjires o pesson’s involvement in 4he commission of o cimingl oftence | resconable
Qrounds for beliening 4hak dheir awesh is necessary
2.2) The qiested person musk be informed of theic osresh
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Mamer of agect
* Must 4ell the pecson 4hot 4heyre undes owest and 4he teason for &
* Whey necessory | o Offices may e fenconoble fore fo moke onm osresk

| The right 4o seorch an astesledd passon
Taylor v Chief Constable of Thames . .
Valley Police (2004) * The police Moy seaich for angfhing that might be

The Court of Appeal held that the test of whether the

words of arrest were sufficient is: ‘Was the person mdm TQ\O‘\:\Y\% ‘{'D G“ 0%“&

arrested told, in simple non-technical language that
they could understand, the essential legal and factual
grounds for their arrest?’

Taylor was aten-year-old boy ¥ho had been throwing DQ"'e“‘l: m . .
stones during an anti-vivisection protest. When he was |0V\ 'kQO(\’MQ“\' 0" mws G“ Pd“-e MQ'\S
present at a later protest, he was identified by a police

officer who said: ‘I am arresting you on suspicion of LIS 56 9 5¢ PACE 1984 md (‘Ddes 0" ﬂ‘ac*ice C’ E,F' K

violent disorder on 18 April, 1998 at Hillgrove Farm.’ The

SRS D | . (g, it e, ks on oo long e sucpesk may

be detoined § how Yo dreot dhew

* A suspeck my be detoined for 2u hours

+ Mosk chorge afHerwords o resiew the detention in cushody in o longer than 6 houts
- T5 ob any 4ime +he wstody officer betomes auose Hhot hete are 1o gounds For
com’cinu'\n% the de&en}'\on,-&kzy ore, Qdigpted 4o immediakely vleae Hrem fom  cuchody

* While kept in Cuskody the officer Mugh kawp @ ecoid of ol ewenks dhal Occus

Rights oF & dekained puson

» having someone informed of the arrest ( ¢ 5o PACE)
» being told that independent free legal advice is available and being allowed to
consult privately with a solicitor

» being allowed to consult the Code of Practice.

The oegled peson can nominale oy peson clow 4o dhem 4o be informed cloout e ot
* the person tuck be informed aloout fhe asrest L \ocation
* ust be informed immediately , with delays be‘m% up to 36 hws n spedal cic(umskarces
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~ (ode C glales Hhot o detoined passon chould also be ollowed 40 speak on4he
{elephone ‘ for & rasonable dime 4o e persoh )
+ i under 18, the police mush contack o person ‘fesponsible for s wetfore”

Key facts
Right Source Comment
To have someone informed of the detention | s 56 PACE | Can be delayed for up to 36 hours for an indictable offence
To speak to someone on the telephone Code of Not compulsory - police can refuse
Practice C
To be told of the right to legal advice Code of Notices displayed in police stations
Practice C | puty of custody officer to bring this to the suspect’s attention
To legal advice s 58 PACE | Can be delayed for up to 36 hours for an indictable offence but
only in exceptional circumstances - R v Samuel
To have an appropriate adult present at Code of Applies to those under 18 and also to people with mental
interview Practice C | illness or learning difficulties - R v Aspinall
To consult the Codes of Practice The Codes

of Practice

R v Samuel (1988)

The defendant was a 24-year-old man, whose
mother had already been informed of her son’s
arrest some hours before he was refused access

to a solicitor.

The Court of Appeal felt that if anyone was likely
to be alerted then it would already have happened,
and that there was no reason to deny Samuel his
‘fundamental freedom’ of consulting a solicitor. As
his final interview with the police had taken place
after his solicitor had been refused access, the
evidence of what was said at that interview was
inadmissible in court and so Samuel’s conviction

for robbery was quashed.

R v Grant (2005)

The Court of Appeal held that the court would

not tolerate illegal conduct by the police. In this
case, there had been deliberate interference

by the police with the detained suspect’s right

to privileged communication with his solicitor.
This was such a serious abuse of process that it
justified his conviction for murder being quashed.

Police. intesviews oF suspeds
* (ode E - audio rem{m%, (ode F=visual mu{m&
Ay detoined porson may be guestioned in a
Formal infertiew (must be recorded)

+ Tssve : Gpuastioning of the suspect stais
before they ovive ot 4he police shaion 2
these nfomal infervitnk . 1ok ceroided -
Challenge of euderce

* Pny infoimal conesiong dhould be. pul ko
the rewoded inteniew 4o allow e susped 4o
oke Offtckal vl olowt .
* Guepesks owe e dignt 4o have o sdlicios
Presert ok any intesview

- T8 don't ade s one, dhe poiee Moy condugk e inlenview wilhost one w&fm
+ T 4he dlickor s deloyed Hhe police hove o gk ko gtotk quushioning oefote

their  ardvol

Downloasledafieo mneciukes odd e@za.com



Downloaded from eduresourceza.com

RoumMaliwenn(m) - o ddendans informol toression Wos ot odwissible os he
Wostrk coufioned o proddad . solichor ablel oicily teqpusting For one.

App(op('\u\e adulk
+ Underage of mentally winerable suspeds musk have an ‘appropriate adult’ present

duing all iverviews
- R Aspinall (1992) - Covt o Appeol ruled Hhod o defendont wiho subtered fom schizophvedia

should hove hod o odult preseat ducing the inberview. Although 4he defendart appeoted o be
able fo undesstond the questions dhe inheniew Wos inadmissible os evidence

Teeakment of suspecks 1 excugion OF evdence
+ (oderobnRackicerC - protects dhe Suspeds uho ace being questioned in regord to-the

Physical condiions of dhe intesview: odequate ligt, heak/ventlador , breoks For meals,
fefreshments, and sleep

-+ Monitored by he cuskody Oficer (length § kwing of intenieu)

+ Sechon 76 PACE - shalemunks acertt aliowed 4o be Sohoined Aough Dppression

Seatches finguprints , and 'oody  samples
+ When held of o pilice stolion,the police clo NOT howe utmatic. dights 4o senrch e suspas

* Have 4o resord wenthing & pesson hos with them when dhey asive
- Undes 55 51055 PACE, seasches ore owhorised when hecessary

* AMduld owesk on drug suspanse - may taks Uiine samples 4o edtabish any Closs A
* Ghivp searches - Code. C “involving the removal oF mofe fhan Daker c\oi«hing’, Must be made

only when necessary , in private, and by o member of 4he same sox

Tntimale seatches
* Authoxised under s 62 PACE it thewe is feagon 4o believe ok Hhe Suspeck has wikh

thew +hat could b used do ham hewstlues or others

An intimate search is defined as ‘a search which consists of the physical examination of a

person’s body orifices other than the mouth’.
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* Diug reloded searhes moy only be cosied oM by o suilably quolified peson
There are different rules for intimate samples. These are defined as:
@ a sample of blood, semen or any other tissue fluid,
urine or pubic hair
@®) a dental impression
@) a swab taken from any part of a person’s genitals or
from a person’s body orifice other than the mouth.
© con only be alon by o teyisiered medical prackvhioner [ nuse
* Moy be Chedud againt information held on ofher cimes
* 5 61 PACE allouss the police 4o foke fingerpints and non-infimate body samples (har
Soliva ) withosd  consent M\v\\ dedention

Tnkervieus

+ Prioe 4o the intarview, hos do be establisned Hhat the susped s Fit 4o be inteniewed

* 5 60 ) $ 60A PACE , room shoud have mxdio~(em(é'\na device (and some video mm&’mp
* M the glot 6 euury ke, Suspeet srould be farvinded dnah they o undec codion
‘Dw’\n‘a +he intecview, officets moy oske ony guestions fhey consides appoprate
*The suspeck s fee o amsuwel, remoin sien o feply ‘no comment’

*Can also moke o wittlen statement under cawdion inchead of [ in additiono ol

Q’\Qh\ {0 silence
* 66 Bh-39 of the Crminal Jughice and Public Order Ack (199u) limits the right 40 slence
by allowing inverpretodions 4o be mode fom &
~ Woxding of coution states:
‘You do not have to say anything. But it may harm your defence if you do not mention

when questioned something which you later rely on in court. Anything you do say may be
given in evidence.’
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Legal advice
* (ode of Packice C entiles the suspect to legol advice (either fatr-to-fore of by Adeghons)
* A solicter aduising o young [ vuneioble. peson may recognise hat the evidence ogainst
Fhem s very weok ,thus Suggesting 4o femain silent
‘R v Beckles (2004) - a Jury should be +old 4hat ho odvesse interfesence should be
drown whese o defendant ‘geminely and teasonably relies on a soliciters advice {0
femain silent in OGN Intewview

Role of 4he custody officer
* While i derention , orory sugpeck mush be undes cofe 0F the tustody obéicer , Wi gk
ensure 4nat all4he prowisions of Code C o Observed by all oificers

The custody officer must under Code C:

» see every arrested person when they are brought to
the police station and open a custody record which
notes the times of detention, breaks and interviews
and records their possessions (s 76 PACE)

» authorise and record any search

» ensure that the suspect is offered legal advice,
an appropriate adult or interpreter as appropriate
and to have someone informed of their arrest and
detention

» ensure that the suspect is given any necessary
medical treatment and kept safe and secure during
the whole of their detention

» ensure that the suspect is fit for interview

» ensure that detention time limits are kept

» when a suspect is charged, ensure that the suspect
understands the charge, and make a decision on
whether the suspect should be granted bail (and any
conditions) or detained in custody.

Tmpock o 4he breack of the rules concarning police. puuwess

~ Slop 4 seorch
+ for o seach 4o be fowful , the police officer must identy themselves | 4he police
Stakion uheie they are bosed, ond the feoson for the seorch
+ Osman v DPP (1999) - The Queens Bench Divisional Coufl held Ahad the seasch
was wnlawful
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* Michoels v Wiojnbury Comer Magiskoles’ Coud (2009) - Michoels convickion hod
been quoshed by the Quesn's Bench Divisional Covk | 0s the officers bhod ok
giuen reir nomes of chotion before asking Yim 4o open his moudh

rcost

*Atticle § ECHR requires o lawful ascest 4o biing o person before o Competent
Quthority on suspicion of having Commitied an offence
© 5 29 (») PACE , 1o oures\ s lourful uness Hhe ourosted pusson is gjven prop gounds

Desention

- Adicle 5 ECHR. feapires o lawtul defenfion betoe b(\v\%m% O\ PROSON in

- Atbicle 6 reqpises o foic dial with o presumplion ofF innoeince

+Gedkion 76 PACE makss evidence confessions 4hal o Obtained Hwouajn oppression
(nadmissivle

Key facts

Power Sections in PACE Code of Practice | Comments
Stop and Sections 1-7 PACE A ® Must be in a public place

search ® Must have reasonable grounds for suspecting they will
find stolen or prohibited articles

Arrest Section 24 PACE ® Must have reasonable grounds for suspecting involvement
in offence

AND

® Must have reasonable grounds for believing arrest is
necessary

Detention Sections 34-46 PACE C Time limits:

® 24 hours for summary offence

® 36 hours for indictable offence (can be extended to
96 hours for serious offences)

Detainee’s rights:

* have someone told

® be told of availability of legal advice
* to see Code of Practice

Interviewing | Section 53 PACE E ® Police must caution at start of every session

e Should tape and/or video-record interview

® An appropriate adult should be present for people aged
under 18 or with mental illness or leaning difficulties

® legal adviser can be present

® Appropriate breaks must be allowed

Searches Sections 54 and 55 C Intimate search must be carried out by person of the same
PACE sex

Fingerprints | Section 61 PACE Reasonable force can be used to obtain prints

Samples Sections 62 and 63 ¢ Intimate samples must be taken by person of the same sex
PACE e Adverse inferences can be drawn of refusal
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~ Judoes ore also known as (4he Judiday’
of . d

. Supu‘\m \]udse_s- M’\%\\ C
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e .

- Tnfesior judags - Ciccuit Judges and below

(Qualitications.
* Mush meek he judicial appointment eligibiity condiors relevant Ho that level
* Legal quolification and have goined experience in low for a ceckoin period

V¥ Figure 10.1 Qualifications and role of judges

Wit Judges and algowe

Key facts

Court

Judge

Qualification

Role

Supreme Court

Justices of the
senior court

® 15-year Supreme Court
qualification or hold high
judicial office

® Barrister or solicitor

e Hear appeals on points of law
® (ivil and criminal cases

Court of Lords Justices of | ® 7 years’ legal experience or Hear appeals
Appeal Appeal be an existing High Court Criminal cases against conviction and/or
Judge sentence
e Barrister or solicitor e (ivil cases on the finding and/or the amount
awarded
High Court High Court e Barrister or solicitor Sit in one of the three Divisions
Judges e 7 years’ legal experience Hear first-instance cases and decide liability and

e Be a Circuit Judge for
2 years

remedy
e Some appeal work

Crown Court

* High Court

See above

Try cases with a jury

Judges 7 years' legal experience Decide the law
Circuit Judges or be a Recorder or District | ® Pass sentence on guilty defendants
Recorders Judge for 3 years
® Barrister or solicitor
e 5 years' legal experience
County Court Circuit Judges See above Givil cases - decide liability and remedy
District Barrister or solicitor District Judges hear small claims
Judges e 5 years’ legal experience
Magistrates’ District Judges ® Barrister or solicitor Criminal cases - decide law and verdict
Courts (Magistrates’ ® 5 years’ legal experience Pass sentence on guilty defendants
Courts) ® NB CILEx Fellows can Some family work

be appointed as Deputy
District Judges
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Seleckion ond oppointment (The Judical Appointments (ommisson )

* Responsible fox seJec.“na 500 Daople yearly

- Aduortises its Selection exercises on ks websie thrugh social media

+ For supedoi-level (judags, Ahe commisdon selects o comdidote and tecotmmends. Hhem
o the Lord Chancellor ( actepks [ rapds fasks o feconsies )

* Under s 3¢ Congitutional Reform Ack 2008- setonday legisiation has the power do
reect o condidate. The Lord Chomealior must hove om ogeeement OF dhe Lord CWief
Juskice befwre deciding the outcome

*All judges below High Court are aippointed by 4he Lord Chick Juskice

Pocess for appointing  judoes

» Appointments are made solely ©n merit.

» The commission is entirely responsible for assessing
the merit of the candidates and selecting candidates
for appointment.

» No candidate can be appointed unless'recommended
by the commission.

» The commission must consult the Lord Chief Justice

and another judge of equivalent experience before

recommending a candidate for appointment.

»

Req}med Judicial quolities
intellectual capacity
personal qualities, including integrity, independence of mind, sound judgement,
decisiveness, objectivity and willingness to learn
ability to understand and deal fairly
authority and communication skills
efficiency
+ be of a good dhovackes and hove o cleon teud
R Dudicial Appointments” Commesion (3616) -on applicant hod seen penally poirs o tis
divess license Hos wonitocing Offences
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Jushices o 4ne. Supreme Coutt

* appointed from dhose o old high Judicial oifice (judge in dhe Courd o Appeal,
et quuolified 4o oppes n senier cufle For 15+ yeoss
- (pos 3 (onckituional - Refomm Ack (2005)) - stolesthot if thete is o vocaney, the
Office 0F 4he Prosdent of 4he (oot mugt convene o Supreme Couft Selection

~most incdude: the Kesident § the qu:l\, Pesident of 4he Supmme_ Coutt

+ 0he Member of -the CRiciaNNARRSYE v

~ wil decide on 4he seleckion process 40 be wed | & c«nd\chh , and 1epodd Hhis 4o the
Lord Chancellor - accepts the nominadion > hotifies the Rime Mm\s\er > [ecommends the
appointment 4 e Qugon -» she formally makes e appoiniment

Lords Justices of Appeal

“musk be qualified 05 & batdster/solicitor and have. 72 yeass of exetience in law 4o be a Wigh
Cout Judge

" Selechion poass statts by fhe Lord Chancellor » fequests the Tudicial Appoiniments
Commission 4o conene o seleckion pavel

* After he intorview fhe panel selects candidotes ond Lords Justices of Appeal are officially
oppointed by dhe Queen

High Coutt Judges

+ bodistor (solicitor qualification { 74 o oF operiance of have been o Girewdt Judge for
0t least dwo yeors

*mojorly oce appoinied From bosdstess with 30-30 Yeors Of expuiene

oy olso oppoirk Depuly High Couft Judges (s padt-Kime)

* Anough condidoles do not have 4o be Deputy Wigh Coud Judoes or Gueans Coumsel , they
0se usually expected fo have Previous judicial oxpeience ok o lowes (el
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Ciccuit Judaes
- aualified bodises / solichor § 7+ yeoss of eperience o have boen o Recoder
- % of Circuit Judges are foomer solicitors
e Couts omd | egal Seices ek (1285) - ollows for pomotion aftes being o
Dickick Judoje , magjskake of choicperson oF on ewployment +ibunal for 3+ years
* Al applicants must do on online qualifying ek o assess Hheic abilikies o pastom
Judicial roles

Recordess

» Posk - ime post

- Bouistes or solictor qualificsbion | 74 yeoss, of expesience
+ 'Recordes - - foining’ > Recorder

Diskict Judges

* Some. qualificotion § expesience. s+ years) o owe boen o Depuby Diskick Judge
-+ Usually Should have et pork- fime 0s o Depudy Diskick Judgp before bol\na
consdered for the postion of Distiict Judge

The (ole OF 4he \‘\\x&c‘m\, ( Genesal (dle)

* Judogs decide disputes in a faic , unbiased Way (applying he law 0F Enaland 2 Wales)
J udges i Gl Courks (Country & Vigh tout ) sit on dheir oun uithowt he oy

‘A judge in o ciminal coudt of fisk instance (Hiol courd) sits in the. Cowm Couft with o juy
- Responsible fot case. management before the ial

Role of Supreme Coutt Judoes

(oot hears ¥ 70 cases eadh yeac

* Tncludes appeols Som 4he Coutt of Appeal (sometimes +the Uigh Coutt), coufls n Scoland
ond Nerthem Trelond

+ Can be either Ciuil o caminol coses (usually wore, civi)

+ Con ohly be appealed ¥ involues & point o law
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*12 judges in 4he Supreme Coutk (aka ! Jushices')

*Must sit as on unewen pone! (mivimum 3) 4o heat o case

* ovy decision On o point OF law Wil become o [recedent for all lower couts o follow
- Judges con also sit asthe Judiciol Commitlee oF the Piivy Councl 4o heor appeal coses, from
Oversens

Role of Coutt oF Appeol Judaes

* Divided b0 Cill ond Caminal Diwisions (o pore of 2 nowmally heoss coses)
* 3¢ Lods Jushces of Appeal wind dedde on nes cas

- Ciminal - appeals ogoinst sentence of comviction

+ Gudl - oppals ogoiek Hhe Finding of fiobilly of e carnedy autoided

Role. of High Coud Judges

* Eadn judge s ocdgned on of the Divisions - he Qugens Bend Divsion, the Chamcery
Diwision, o the ch\\i Diigion

+ Maim funcon is 4o ty o Cose of Beck nchance. (i dime hos been heod in couft)

+ A Judge heais vidence Srom uihesses, reads case papers, decdes e law and mokes a
decision as 4o wihich side hos uon (\iab‘\la\,)

Tnfesior - leval Judges

* Circutk Judops ~ Ful ¥ave. judges who heor both caes, in fhe Counley [ Coum (o

+ Cd\ coses indhe Counley Coutt - judge Sits on theic oun

+ Criwinol. cases T e Crown Couth - judge sits with 0. jusy who deddes Hhe verdick

(gm\’cy /ot quity) , judge deddes e low

~ Reconders - pott-Hime Judges who ofe oppamied for o pacied of fwe ugos

© URd mainly in e Cown Coofk 4o 4y minox ciingl coges

~ Digkitck Jodajes ( Magiekmes' Caork) - it o 4y ciminal coces (dedde alone 4he vedich] selerce)
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“Teoining

Tcoiming of judqes s caried oub by the Judicial College
Thiee main dlements 4o -hdm‘ma:

1) Knowledge of substanfve low, evidence ond procedute
2) The acquisiion ond impovewent of judicial skills

3) The sociol Comtext within Which \.\“63.‘“3 OCUASS

Asioppointmennt - all new Judqes go dhwgh on induckon progamme (5 doys )
~ 1w judges Ofe ossigned 4o om expefienced judge who Ok 08 o wewky

Sodial Context

* foom of continuing educadion dhat involues roiing in human owoseness ( gender, facial
ond disabiliy issues)

* oms 4o make Judoes ot awade. OF other  people’s  vieusoinks

Rekiement and removal

* the qovenament carndk fore o judge fo cesion (fekine it they woke o decison with wwida
+he qovemment disogees

- 50c0e from political fluence

*Judicial Porsione and Rediewent Ack ez - ol Ndops hove do ke ok o

* Lord Chancellor oy authotise fefired seniof judges do ok patk-time Kl 75

Supeor - level Judoes

* howe ‘ceiIREHeNGR’ - cannot be dismissed by 4he Lod Chancellor on behalt of
the government ((AEKIGRISEIEmaIINES)

- Judogs con hold office while of %ood belaniour - is now also in the Senter Couth Ack et
(for High Couth Judges and Lords Juskices o Appeal ) , Constitudional Reform Rk 2005
(for Juskices of 4he Supeme Coud)

* Lord Chiet Justice. con declase vocank oF any judge who (houh iliness) is meapable of
Cotrying ouk dheic work. (Admidistotion of Juskice Adk 19t > Serior Couls Ack 1981)
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Lnfetiof - level judges
"The Lord Chancellor moy distviss on inferior-lewel judge For incapocity of miskehauious
 Constisutional Refom Ack 2005 - musk comply with set proceduses ond hawe. consent from +he

Lod ChieF Justice

* Dismissal foc o cimimal coniiciion - Bruce Compbell 1970, Constanke Biscoe 2014
* Con dlso suspend & person fom judiciol Office i convicked or subiesk 4o ciwinal proceedings

Complaints about adogs
* Trveskigated by the Judiciol Conduck Tnvestioption Office

+ T§ Yhe complainks ose ks, the Lord Chancellor and Lod Chick Juskice moy 4ale
disciplinacy ackion (fomal advice, wacring , eprimand, sospension, femaval

* Dighict Judoe. Margorek Shoct (1009) - (ewoved for ‘inappopicle , petulont and tude belawiof

Judicial independence
*No person com be o judoe th 0 Cose in which hey have on inbeet
- Eg: Pinochet Cose , Howell v Lees Willois (2007)

Key facts

Title of judge

Court in which they sit

Justices of the Supreme
Court

Tenure

Supreme Court

‘During good behaviour’ (s 33 of the
Constitutional Reform Act 2005)

Lord Justices of Appeal

Court of Appeal: Givil Division or Criminal
Division

’During good behaviour’ (s 11(3) of the Senior
Courts Act 1981)

High Court Judge

Civil cases: High Court
Criminal cases (judges of QBD): Crown Court

‘During good behaviour’ (s 11(3) of the Senior
Courts Act 1981)

Circuit Judges

Civil cases: County Court
Criminal cases: Crown Court

Can be dismissed by the Lord Chancellor with
agreement of the Lord Chief Justice

District Judges

Civil cases: County Court
Criminal cases: Magistrates’ Court

Can be dismissed by the Lord Chancellor with
agreement of the Lord Chief Justice

Recorders

Civil cases: County Court

Criminal cases: Crown Court

Appointed for a fixed term; appointment may
not be renewed by the Lord Chancellor
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Pinocket Cose

. Auﬂus*o Pinochet | Former Chilean ditector, wos attested foc human (ights violations

*Ue orqued for soveselgn iy, ocquing he couldit be presecaked os o Somer head of shale

+The Hove oF Lords ruled 4hol immunity does nok apply 4o ciimes ke dodue abes e Torture
Converdion (14gs)

Howell v Lees Millais (2007)

“The coudt culed 4hat o drustee's discretion should be exercised reasonally and in good faith
* Courks should not interfer Unless kuskees adk inakionally or unfoirly
+ Cose reinforced limited scope of judiciol inkervankion in 4ust wanogement

Bias and human riojts

* Hoe been influenced by the Ewopean Comvention on Humon Q'\ghk
- RemMedicmem® - the cout followed deceions of 4he ( ECHR)

The sepasadion o powers
* Wos firsk put forward by Montesquieu in the. 184 certury
' Theoal States thot dhere ore fniee pimary functions OF the stale

* Must keep these Hheee funclions sepcode. in orde( 4o sofeguord the \oedy of cikzens
The three arms of the state identified by Montesquieu are as follows:

1 The legislature:'the law-making arm of the state; in the UK, this is Parliament
2 The executive: the body administering the law; in the UK, this is the government

3 The judiciary:the judges who apply the law.

~on overlap between dhe legislature and executive , 0S the ministers forming the government
0l50 sit in e Poiioment oind or inudlved inthe law-moking process

* Judops ore usually ok inuolued in the law-making fundions of padiament
+ Full-4ime Judges ore not allowed o be membess of the House of Commons
-Supreme, Coutt Croted in 2009 was moivly 4o seprote e judiciory from legisloture
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Tindependence. ok judaes from 4he execuive

* Superior - level judges comnok be. dismisced by the government

* Can make dedsions that moy displease the govemment

* 523 Constitwhional Reform Act 2005 - quaraniees Judicial independence : stades 4hak

the Lord Chancellor and ofves miniskies of the government must uphold the continued independence

of 4he Judic‘\qry

Freadom from pressuce

= Oeverdl ways in wiich judges ore protected fom guside pressue

* Are gjven o cetloin deogee of Fnanciol independence. (solasies are gluen theough Ahe
Consolidoded Fund | 5o no heed for Paciaments oudonsakion
* Hove immunily from being sued for actions Made in the couse of Hheir judicial dulies
(Gitos v Moo \a5)

Tndependence fom poliical bios

* Widess point ouk to uninkentional judicial bias

“Neady 100 years 0P, o judg in 4he Cout o Appeal admitled W, painfing Hhak-
Judges aren’t always consciously biased

Their background, social circles, and training influence their thinking

This can affect their ability to make fair and accurate judgments

Judicigl teview

" Were sevenal Challenges dusing 4he 1aa0s
* R v Home Secrtary (1995) - changes 4o the Ciminal Tnjuies Compensation Scheme

made by Home Sevetoy wete unlowful (ex pore Fire Bigades Union tass)

Human tights

* Anki-Tewosiem , Crime ond Secudty Ack 2001~ the toutts hove upheld chollenges by osylum
seekers and by detainees
* Human Rig\r\’cs Act laag ('\m(m*'m& ECHR) - judges can declare in o cose Hhat an adk s
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(ncompotivle. with the Cowvention (H v Mental Heakth Review Titounal 2001)

* Pt prossure on 4he government do change he law 4o comply with dhe Convention

* Increasing divessity o judges. , impoved Avairing and dedsions > may acyue Hhot they oce
no lorger ouk of Aouch uith fhe ‘real world' and can challenge dhe. establishment

- Challenged the Pime Minisler's power without the. Poiowment's audiedly

R [on the application of Q] v Secretary of A and Another v Secretary of State for the

State for the Home Department (2003) Home Department (2004)

Collins J in the High Court declared that the Home The House of Lords declared that the Anti-Terrorism,
Secretary’s power to refuse to provide assistance Crime and Security Act 2001 was incompatible with
to asylum seekers who had not immediately, on the European Convention on Human Rights.

their entry to the UK, declared their intention to
claim asylum, was unlawful. The Court of Appeal
upheld this decision, although it did suggest how the
relevant Act could be made compatible with human

The Act allowed foreign nationals to be detained
indefinitely without trial, where there was suspicion that
they were involved in terrorist activity. The Lords held
that this breached both Article 5 [the right to liberty) and

Fights. Article 14 (no discrimination on basis of nationality). This
decision forced the government to change the law.
Decisions against the government Pro-government decisions by judges
DPP v Hutchinson (1990} Council of Civil Service Unions v Minister for
Women had camped by the Greenham Common the Civil Service (1984) (the ‘GCHQ Case’)
Royal Air Force (RAF) ba‘se,'in protest against A minister for the Conservative government
the storage of nuclear missiles. Some of the ) withdrew the right to trade union membership
women were prosecuted under a bylaw for being from civil servants working at the intelligence
on Ministry of Defencg property unl.awfully. The headquarters in Cheltenham. The House of Lords
House of Lords ruled in the women’s favour, upheld the minister’s right, and the decision was
holding that the minister had exceeded his powers seen as anti-trade union.
in framing the bylaw so as to prevent access to
common land. Attorney-General v Guardian Newspapers Ltd
(1987) (the ‘Spycatcher’ case)
The House of Lords granted an interlocutory
injunction to the government'banning the sale of a
book about the security services, on the grounds that
it was in the national interest of security to do so. This
injunction was granted, even though the book had
already been published in America and Australia.
Selection and appointment e Traditional view was that judges are elderly white males
More female judges, and those from ethnic minorities, are being
appointed, though judges at the highest level still have a majority of
white males
Independence of judiciary - dismissal e Superior level judges have security of tenure and can only be dismissed by

parliamentary petition

e Inferior level judges can be removed by Lord Chancellor with approval of
Lord Chief Justice for misbehaviour or incapacity

e Judicial salaries are paid from Consolidated Fund

Independence of judiciary - separation of
powers

Judges cannot hear a case in which they have an interest

Judiciary is separate from Legislature and Executive

Judges hear cases involving government decisions by judicial review
Judges will find against government when rules have not been correctly
followed or applied
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Chapler 1

Legul professionals

~ L Englond and\ales; 4uo  main ypes ok lowyes - borieles | sdlichos
Bowiskess

+ oot 16500 bosiiheis ™ pradice (Evgland and Woles)

* 300 employed

© pracicing bosdshess (“the bos') ore comtrolled by Hheir wun profesional body - the General
Councl oF 4he Bos

Al pucksing bosristers must be. & memioel oF One of the four Tome oF 4he Coust:

* Lincoln's Tnn, Tnner Temgle, Middle Tomple, Gray's Tnn

Qualification and -\mim‘mg

Entry to the Bar is normally degree-based, with at least

a 2:1 degree:

» Graduates with a law degree can progress to Bar
training.

» Graduates with a non-law degree will have to
complete a one-year Graduate Diploma in Law (GDL)
to achieve a certain amount of legal knowledge
before progressing to Bar training.

From 2000, have 4o do e Holawing 4o qualy

- Complele o Dor Cowse Aphitude Test (BCAT)

* Join one of 4he Lwns of Coutt

+ (ompleke 4he Bar Professional Trairing Cousse (1 yeor full-lime., 2 yeors posk-me )
. Comp\m 12 sessions of koin’ma provided by ane oF he Tnns of Courd

- Be called o e Boc by an Ton of Coutt

* Complete a 12- month pupillage ( prackicol supervision Heoiring )
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Role. of barigtess

* Work fom o sed oF chambess ; can share adwimishodive expenses Wwith otwer ‘bosriskers
: BooK\nS in Coses and negotiaking Fees
- Owes o duly of confidentiolity o o Client AND COUH - muck mok wisend or wosle he
court's fime ond provide oll the celevant informolion (even ¢ weakens dheir client's case)
- Couft du&y oveiides the clienk's
-TF o cienk confesses dneir guilk 4o 4he loarieles, Hhey commat cortinue o tepresent fhem
in o non-quilly defence
+ Full dgints of qudience - con pieserk o case in amy covd in England and Woles

Mvmcy n ciminl cases
- Bosistog speciolise n either prosecudion Of defence
- Prosecudion - boistet is instucted b\, the Croun Prosecution Service (CPS)
* Advises on +he likely success of 4he chargos 4o ensue Hhak Hher s subficient idence
ovailoble 4o prove Hhose charges
+ Defendant- o batdgler is inshucked by o solicitor and will odvice on 4he prosetudion’s
shength ond defence’s Weakinesses
* Follows +he feaulos pmcev.d‘m?)s of o 4wl

ﬂdvocucy in cwil Coses

+ Bouiskes s instucked by o solicitor or (exept o Fomily cows) direchty by a client

* Mosh eyidence is esented wiking belore any coutk heoting

- Ater the hemy\% e boider wil\ aduke on the. pbss'\b'\\i’rv of appral oogingt liabily /
damucbe,s

Direct access

* In4he pock, people could only acess boriders Heough soliciors - exkra expense

- Bos Diteck wos later introduced - professionals (accounkants, suveyoss g) eould loick o
bacister diecy

* Now 15 10 fonges necessory to go-though o salicior for mosk Cwil Coses
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\imikedoduococyrunrle - some borslers specialise. in areas such as fox 0t company lows
ond mcely oppear i Court

Colo -(ank. [ule

+ Bardstess canmot tum down o cose it T in 4he aseo. OF \ow ey deal with and
they o free do toke the cose

* Moy tum doum n diteck access where ¥ feqires Services dok they cannoh provide

Employed basisters

 Can be employed by goveinment oiganisakons , the Civil Sewiee, local gouecniment o
businesses
* Ex: Crown Prosecudion Sewice

Regplodion (The el Councl of e Bac)
 Represerts badisters in England and Weles
* Pomotes speciolist odvococy ond  Wvisdly Seqvices
* Fulfils the function of 4rode union, fepresenting dhe. inlerets o 4he. Bor
+ Pomoles foit acuss Yo skice foc all ( ethics eq ualily, diversity)

Bar Standords Roosd

- Regulotes he barier's pofesgon

- Sels daining ond ety standasds + code of conduck

- The board imveshigotes any alleged bieach of 4he Code - ik madles get serious, efec 4o
o disciplinary dibunal, which can impose the following:

» reprimanding the barrister (formally warning them
about their behaviour)

» making the barrister complete further professional
development training

» ordering the barrister to pay a fine

» suspending the barrister for up to three years

» in extreme cases, disharring (striking off) the
barrister.
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*A comploint o be Made 4o Ahe Legal Omboudsman i wahogey Wit the dedsion

L'\Q\)'\\ﬂy

* ) bosishes cloes nok anker into & comtact with o clienk, 50 Yhey cannod be sued for breadh
of conlach

* Con be liable for o poox auoldy of odvocacy

Queen's Counsel

* Con become oce compleled 1o+ Years of piockice 06 o bodiishes /solicitor wikh on adoacy
gualification

*& 0k of badigtess prockcing ok the Bor ose Queens Counssle

Take on mote complicated and  high- pfle coses han junior bagistess and can commond
highes fees for Heir fecognised expackise

* Lowypss opply o become QCs

Solicitos

* obouk 17 000 prockéing in Englond and Wales

- Conleolied by 4he Low Sociely (professiondl body )

* 75 work. in pioke prackice , (emaining in tmployed wefle (eg;: govemment)

Quolikication and Hoining

- Graduale Diploma in Low (GDL)

 Legal Practice Course (LPC) - koiring n skills such o5 Clienh inkeniewing, negokiokion,
odvoday, c\m:\-'{mg, leggl tesenschh

Two yeor pracical Haining - oiving comrack

+ Professional Skills Couse (bulds on 4 LPC)

* Futue qualification and Jf«nn‘ms - new rowle for solicitor quulificaion (since Seplember
2021 ) Trainezs pass o 4wo-stage Solickors Gualifyjng Examinakion (SOE)+ qualifying work
experience
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-Role of solicitots

* Mojoctty work. in privale. fems

+ Ofhes coreess include working in the. Cioum Prosecution Service., local awdhoiily , govecnment
depacment , of as leaol advisess in businesses

- High - sheet firms will aduise individual clients on dopics Such os:
conveyancing (the legal side of buying and selling flats, houses, office buildings and land)
the making of wills
consumer problems
business matters
personal injury

family matters.

* Tnvolves inferuiewing clients , hegotiating on theic behatt, wiking lettess femails, dratding
ontiacls , leases, elc.

"Some ack for clients n cil or Ciminal cases - likigation

+ Civl cases - solicitors ace the First soufce of legal odvice

* Ciiminol coses - may wiolly meek in 4he. pdice. Stakion

Sreciolising
+ Usually speciolise in tre. pockiculos field (hypes of cosed
+ Greoder degm oF speciolisadion in locges fims (dopartmerts deol with Ore area oF low

Ac\vomcy

- Righks of audience in 4 lowes courts (Magjskotes' and Countey )

- From 2015, Level 1 ollows advocacy in 4he Nogjstrates’ Court + some limided Crown
Coudt work

~Lovel 2- assesced ok on OsSessment centre, followed by assessment by judges in riols
‘Solicitors with an odvocacy quolification ate eligible 4o be appointed as Gueer's Counsel or

Judops
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Regulotion

* When a solictor deals diteckly with o Cient, they emler a Codrock, wnder which Hhe solickor

hos the tight do sue i the cliend does not pay

* Client moy also sue for breach of conbact it the solicitor foils4o do fhe agreed work

*Used 4o be thak an odvoole resenrking o cose i coud ould vok bo sued for vegligence

untl Holl v Simong (2000)

*Con also boe Sued i ofher Pories wiho are ot Hhei clionks afe. abtested by Hmeir negfigent work:
White. v Jones (1295)

Hall v Simons (2000) White v Jones (1995)

Three firms of solicitors were sued by their clients A father wanted to make a will leaving each of

for negligent advocacy. The lower courts were his daughters £9000. He wrote to his solicitors,
bound by the decision of Rondel v Worsley (1969), instructing them to draw up a will to include this.
which decided that lawyers could not be liable for The solicitors received this letter on 17 July 1986 but
negligent advocacy. had done nothing about it by the time the father died

on 14 September 1986. As a result, the daughters
did not inherit any money. They successfully sued
the solicitor for the £9000 they had each lost.

Using the Practice Statement 1966, the House of
Lords ruled by reversing Rondel v Worsley. In light
of changes in the law of negligence, the working of
the legal professions, the administration of justice
and public perceptions, the protection given to
advocates was no longer appropriate.

The Low Soc'\e’ry

~ The gpwarting 5041 oF solicikos Mot hos suppoded fheic interect in England and Wales fo
Olmosk 200 yeass

" Al practising solicitos sk be. members oF 4he Low Soceky

Solicitors’ Regula\ocy A\Ahu'\ty

~ Deols with complaints aboul professional Misconduck of solicitors

- Will investigate the comploint and, if necessaly, bing i 4o the Solicitars" Disciplinory
Tiibunal

“The fibunal wil take ackon bosed on seuerity of 4he cose
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Legal execudives

* Ouer 20000 prodising legal exearbives i 4he UK

* Work. n solicitors’ Fioms Jocal audhoriies, the CPS ond company legal depockments
* fre qualified lawyers wno possed Hhe Tnstitwde oF Legal Execulives' Piokessional
Quabficaion in Law

Quatication and 4raini

* Necessary 4o poss 4he Hhe Proresdional Diploma. in Law ond the Piofessional Higher Diploma
in Law (PHDL)

- Should have also worked in o sdlicors’ fiom o ary otver legpl Organisadion for 54 yeors
‘Then becomes o Fellow of the Croclered Trehtule 0 Legal Execudives

* Con then prgress 4o bevome . solickes by possing the. Law Sociely’s Legal Pockice Couse (L0C)

Role of \esu\ execudives

»
»
»
»
»
»
»

handle parts of a property transfer

assist in the formation of a company

draft wills

advise people with matrimonial problems
advise clients accused of a crime

advise a client detained in a police station
interview witnesses.

* Have some tights O audience in courk but can complele on advocory cousse Yo oblaim wider
(ights of audience

In litigation cases, there are three different practising
certificates:

»
»

»

a Civil Proceedings Certificate

a Criminal Proceedings Certificate, which allows legal
executives to make applications for bail or deal with
cases in the Youth Court

a Family Proceedings Certificate, which allows
appearances in the Family Court of the Magistrates’
Court.
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*Work. for o fiom of solicitos n private rockice
y Ut\mgu\ ol on howl\f (ake c!'uec.u\f {o clients

Regulation

* Al legol execudives are members oF dne Choarlered Trctitute of Legal Executives (CILEX)

» provides education, training and development of
skills for legal executives

» protects the status and interests of legal executives

» promotes and secures professional standards
of conduct among members and those who are
registered with the institute.

* Rublishes o tode oF conduct and quides to pladice

'I.h&ependm’c regulator OF memioers oF CLEx and westigodes complaints olooud legol executives
. Fo\\ou’mg on investigokion, o summory of the issues is Prepared and the makler is puk to the
Protessional Conduct Panel $or comsideration

- T4 hos Hhe powes do:
» exclude a person from membership of the institute
» reprimand or warn the member

» order the legal executive to pay a fine and costs.

V Figure 11.2 Summary of the requirements for barristers, solicitors and legal executives

Key facts
Barrister Solicitor Legal Executive
Qualifications |® Degree-entry followed by Bar |® Degree-entry; Graduate ® Professional Diploma in Law
and training Course Aptitude Test (BCAT) Diploma in Law (GDL) for non- and Professional Higher
® Join an Inn of Court law-degree entrants Diploma in Law
® Bar Professional Training ® Legal Practice Course (LPC) * Work for at least five years
Course ® two-year training contract
e (omplete 12 training sessions | ® Professional Skills Course
Call to the Bar e Admitted to Roll of Solicitors
e 12-month pupillage ® Solicitors Qualifying
Examination (SQE) from 2021
Role e Self-employed, based in ® Private practice in e Work for solicitors or other
chambers partnerships legal organisations
e Briefed by solicitors but can e Deal directly with clients e (arry out similar work to
carry out direct-access work in | ® Can brief barrister if case is solicitors but in less complex
civil cases complex matters
® Mostly advocacy work but e (arry out wide variety of work
can write opinions and draft but likely to specialise in one
documents area
Regulation * Bar Council ® Law Society ® (ILEx Regulation Board
Bar Standards Board ® Solicitors Regulatory Authority
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The Lega\ Ombudsman

* Sek up by e Office For Legal Complaints

- Deols with comploints ogoinch oll legol puofessionals
It can order a legal professional to:
» apologise to the client
» give back any documents the client might need
» put things right if more work can correct what went wrong
» refund or reduce any legal fees paid

» pay compensation of up to £30 000.

V¥V Figure 11.3 Evaluation of legal profession

The professions | ® Separate professions of barristers,
solicitors, and legal executives

¢ Individual qualifications for entry
and training
Barristers work with and for solicitors
Legal executives work with and for
solicitors

e Each profession has separate
regulatory and disciplinary bodies

Composition of | ® Traditionally, barristers and solicitors

professions male dominated

® More women than men now entering
barristers” and solicitors’ professions

® More ethnic minority groups entering
barrister’s and solicitor’s professions

Liability e All professions liable in negligence
to clients; indemnity insurance
compulsory

e Barristers and solicitor advocates
liable for negligent advocacy

e Solicitors and legal executives enter
into contract with client - can sue
for unpaid fees and be sued for not
performing contract duties.

* No contract between barrister and
client - barrister cannot sue for
unpaid fees
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LmHms&nngl
LQY people - those who ace not legally qualitied
* Loy magiskobes hest cases in Hhe Mogistnkes Coust

'3\:«\, ddies coses im 4he Ciown Courk

Lu\f magshotes
. \)s\m“y sk 0s o bench oF Hhee
' Muinl\, deal with Ciiminol cases

Role in ciuil coses
* Mogjshiates moskty deal wit h«\‘\\\l modlers in a Fa«\'\\\f Pcomd\ngs Couek (pfwo:\el\‘)
Weor cosec in open couck oloaud von-payment o coundl o of Aelevision icences

The Famiy Procsedinge. Court

* Weags ‘mm'\l\( (s including proleckion agpingk violence,, affliokon cases , adopkion orless
ond proceedings undel +he Childen fck 1ago

: ngis\mxes Undesgo extersive {aining befoie s’M‘m% in this couft

- Rivode, informal Seting wheie paskies ase seated osownd o large table

* Coges con e upseting for both pocties , 50 the. touft appoints Ve expedenced \u\( Mogskales
- Rovide witMen teosoms for Aheir decisions ) con be ossited with & informoadion

Role w ciminal coses
. LaY magistates sit as o panel of thiee,whie o Distick Judse. sits olone

 Magiskotes 4y 47°b oF all ciminal coses
+ IF dhe detendont pleads quilty, magistrodes decde o & Senterce obles headng represertations
from both Sdes

+ Nok gu‘\“Y - heos widence ond decde gt oc nocence

'Sew\ehdns powess are fimted 4o o moximum OF 6 worts for one offence ond a fine of £5000
* For indiclable and i Hble - eiwes- woy oftences Where dve defendant opts for o Crown Coust

-\1'\0&\,-“0* deal with p‘el'\m'\v\m\' \mw'\r\gs
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Yowtn Coudt

* Heots ciminal chotoes  Ggoinst young oHendess ooed between 1© and 17
- Panels must usually nclude of keost one man and one Woman

- Hooings ose informal and pivole

Appeole:
: \_0\1 magiskates moy okd st o Cooum Coutk 4o heos oppenls fom o Monjskales' Cousk agpie)

O Convichon O sentence
“Two loy magistiades fom a panel wih a qudified judge

Role of the mogistiokes dlerke

* Every magishates' bench is ossicied by a clerk (legal oduises)

+ Guide loy magistiates on queskions Of low , Drackice and protedure
* Arent allowed to 0ssist in - decision making

Qualifications
. LaY mogiskales do mot eed fo have ony legal gualifictions
 Mugh, Wowever | be suitable. in choracker, integrity ond wnderstanding foc dhe work they have 4o
pecform
& Key qualiies set ouk oy the Lord Choncellor in 1498 include:
- good  Charodker
- Wndeistonding ond communicaion
- sociol owoRNeS
- motwily ond sound 4emperoment
- sound judgement
- commitment ond (e\‘\o\S\\i\'«,
* Mugt also have cestoin ‘judicial’ qualities - able 4o assimilate factual information and make

a feasoned decision Wpon i
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Othec quolificoions include

» Lay magistrates must be aged between 18 and 65 on appointment and have to retire at
70.

® Lay magistrates are expected to live or work within or near to the local justice area to
which they are allocated.

» Lay magistrates must be prepared to commit themselves to sitting at least 26 half-days
each year.

~ People with sedious crminal convictions are mot eligjle 4o be appointed

* Addtionally incudes: wndischarged Domkrughs, polite Officers / teabfic wodens, those with impoised
hening o Other disabilities Hhat make them unable 4o corry out -Hheic duties

Séegion (local aduisory - tommitiees)

+ #1200 lay magishates are oppoinied each year by the Serior Residing Judge

* Relies on fecommendations mode by locol adisory Committees

 Membership of 4hese committees used 4o be secret, but became published since 199z
“The commitee should hove o waximum 0F 2 wembes

* Moy advertise Hwovah newspapess  noticeboords, aduerts , etc o akbrock candidodes
* When opplying , Candidotes sk il an appication fom with names of dwo feferees before being
inderviewed

Ther are two Skoges n the inkerview process.

9«&30, 1 : looks ok fhe candidales qualibies and ciiwingl record (it fhey have one)

Sloge 2:+edts condidates polential judicial apHiude by discussing wample cases

Appointment - 4he advisory commiltees wil intervew candidates and submik Hheir suggestions 4o the
Senior Presiding Judge , who wil appoint naw mogistrates fom ot lsk

-\_m'ming

* Supesvised By the Magelesial Commitlee of the Judiciol College

' Mos\l\( toied owt ' local aseas dus do the lasge wumbes oF lay magjetioles

+ The Judicial Collese Provides some direck 4iming for Bench Choimanship ond for membars
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Of dhe. locol Traiming Commitiess + moderiol delivery

New magistrates must:

» attend introductory training so that they understand the organisation of the bench, the
administration of the court and the roles and responsibilities of those involved in
Magistrates’ Courts

» attend training on the key skills, knowledge and understanding required of magistrates
» attend court and observe experienced magistrates in action

» visit establishments, such as a prison or a probation office.

Mewtors

Eoch new mogishote keeps a pessonal demiopment oy of fheit progress and has & menkes
- Some, touck sessions will e, monitoted duing he, Fick 4w yposs

Appraisal
* Whonowe( the mg\s\m\e is teody (usually oflec one ypor), fheie will be an opproisal do check. i
Fhey hove acquited e heussory sills
* I§ unable 4o sobishy he approiser, e magiskore wil be. gjven exka doining
- T5 unoble o Showcase e gdlls ofles o Yroining, the modter il be hered 4o Ahe ol
oduisory commitiee, W mal suggest do remore dhe magistule fom e seting
* Toogues “on 4he job’ -\(ocm‘m
. ng'\s’«a’«es Who chait the beach o gjven exko Jmiv\'\\\% and ose opproised for W tole

Jusies (e ciminal couets)

' Have been used i +he English legal system for over oo yeoss

+ Most important e of judes is W the Crowsn Gt

'Z)m' tiials occount for less fhan 2 7 0f all cawinal tdals - 977 oF cases ase dealt with in the
Mo«a‘\s\m&@ (outt and /3 defondants Wil pleod quily ot Cown Coutt
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Evaluakion o lnY mogjstiates

Key facts
Qualifications ® Aged 18 to 65 on appointment; can sit until 70
* Need to live or work in or near the local justice area
® Six key qualities required, e.g. understanding and communication skills, social awareness,
sound judgement
e Disqualified by criminal record, bankruptcy or work that is incompatible
Appointment e Recommended by local advisory committees
e Senior Presiding Judge formally appoints
Training e Supervised by the Magisterial Committee of the Judicial College
e [Initial training with mentor appointed
® Regular subsequent training and specialist training, e.g. chairing a bench or family work
® Regular appraisals
Composition of bench | ® Three lay magistrates
® 12000 lay magistrates nationally:
® 56% women
* 12% BAME
® 84% aged over 50; 1% aged under 30
Role e Hear trials of summary offences, sentence guilty pleas
® Deal with ancillary matters, e.g. issuing warrants, hearing bail applications, committals
e Sitin Youth Court if specially trained
e (an sit with a judge to hear appeals in Crown Court
e Sit in Family Proceedings Court if specially trained
Advantages of use of lay magistrates Criticisms of use of lay magistrates
Background e C(ross-section of local people appointed; more | Not a true cross-section of the population -
representative than professional judges 84% are aged over 50 and the majority are from
® Good gender balance nationally professional or managerial backgrounds
e Reasonable percentage from BAME groups
nationally
Locality Have to live or work locally - should have Unlikely to live in problem areas and so do not truly
some knowledge of the area and its problems; know the area’s issues; local knowledge being lost
awareness of local issues and opinions and due to court closures
patterns of crime
Cost Cheaper than using professional judges, as only More District Judges having to be appointed, as
receive expenses fewer lay magistrates are volunteering
Cheaper than Crown Court for dealing with cases
Training National training tailored for lay magistrates Despite training, there can be inconsistencies
Local training for specific issues between benches on sentencing
Mentor scheme provides support for newly
qualified magistrates
® Annual appraisals identify possible issues in
service
Law Use of legal adviser makes decisions legally based | Too great a reliance on legal adviser
Appeals Few appeals made against conviction or sentence | Possible bias in favour of police and prosecution
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Split function

* A judge dedes poinks o low and the juy decides Hhe fadks

The judge hos the power 4o dliedk dhe juy do asquit e delendank i Hhe poselions videne
has not wode. 0k 0 cose agoirgt Hhe defendont - diecied aicquital

- The dotonce. will thon put s cae ond call oy withesses bofore Hhe Juy pivalely malas o desigion
on the quilt of innocee

“The Joy gk Gk 4y do omedo o Unarious edick - on which ol the. members agee

“The odge mush occept theis verdict whethes of 1ok fhey ogree with & (Bushell’s Case 670)

Mojorly vesdicks
6 the Jugy hosttt eached dhe vk obes dun hous, 4he judge can call % back. o ke eutheoom
ond diet that o mojorlty Verdick con be atcepled
* Ful oy oF @, the majorly can be 10-2 of |i-l
- Below 12, one con disagroe. with 4he. verdich - 1out , 3
* Nine Jususs, The verdict muck be. unarimovs as dhe oy comnok gv below nine membess
" Inkoduced bemuge o dhe deac o ooy “noboing' - being bibed o inkividalod by associoes
+s17(3) the Juses Ack (1amu) - oims 4o mole suie Ahat fhe Joy hos come 4o o legol mjw'\w

Qualitications fos Juy setvice
- The Judes Act (197u) sets ouk the kllow'mﬁ qualitications:
» aged between 18 and 75 inclusive
» registered as a parliamentary or local government elector
» ordinarily resident in the UK, the Channel Islands or the Isle of Man for at least five years
since their thirteenth birthday.
In addition, the person must not be:
» a mentally disordered person, or

» disqualified from jury service.
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D'lsq,mliﬁcu#\on tileda ( permonent)
» imprisonment for life, detention for life or custody for life
» detention during Her Majesty’s Pleasure or during the Pleasure of the Secretary of State
» imprisonment for public protection or detention for public protection
» an extended sentence
» a term of imprisonment of five years or more

» a term of detention of five years or more

Those in 4he H\wins Colegories aie. disqualifid for Yom o

» those who have at any time in the last ten years served a sentence of imprisonment

» those who have at any time in the last ten years had a suspended sentence passed on
them

» those who have at any time in the last ten years had a community order or other
community sentence passed on them

+ onyone on hail in ciminal proceedings

Blighiiy  issues

- Lack of capacily- m understanding o English, disabiliy

. Disc«e&'\omq excusals - Oinyore with pioblerms that make. & dificudt Tox them o do 1oy sewvice (doo i,
d’nsubi\h , ussing mothe )

~ Du(ma fempoiayy  wvers, Fhe. cout s mosk \ikady do defer juy senien fo o moe convenient dole
(business. appointments, examinaions, holiday vocakions)

- Membess o 4he omed Soras - i hee tommanding Officec oeifies thot e dlosence fom duby
would be Piejudiciol do the Q,\S(\C\smcy of the Service

: \_uwﬁus and police on juies - Oife elajble fo seve on Juries, desple. t potentially

\ead'mg Jo biag  (MWonk v United Vin%dom 2012, wos (wed ok houing o poice. Ohtces on he ay
was o lreach of Arkicle 6 (1) of 4he European Convertion on Humoan Rights - 4he ight 4o o Fair Aol
Howusn, dhe judge ruled hat % dd ok madder oy dhe cose tonfinued vith Vim )
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'j\adges On Jury sertice - Tn Juve 200k, o judge fiom dhe Courk of Appeal wos summoned
lo oMtend o5 o Josor
This prompted the Lord Chief Justice, Lord Woolf, to issue observations to judges who are

led for i ce. Tl : he following:

» A judge serves on a jury as part of their duty as a private citizen.
» Excusal from jury service will only be granted in extreme circumstances.

» Deferral of jury service to a later date should be sought where a judge has judicial
commitments that make it particularly inconvenient for them to do jury service at the time

they were called to do so.

» At court, if a judge knows the presiding judge or other person in the case, they should
raise this with the jury bailiff or a member of the court staff if they consider it could interfere

with their responsibilities as a juror.

» It is a matter of discretion for an individual judge sitting as a juror as to whether they

disclose the fact of their judicial office to the other members of the jury.

» Judges must follow the directions given to the jury by the trial judge on the law and
should avoid the temptation to correct guidance that they believe to be inaccurate, as this

is outside their role as a juror.

Se.le,cﬂqg ®

* Mt each Coown (ﬁ\, an Officiol s fesporsible $or Swvamoriing Joors 4o 4y the coses

- ficanges tames 4o be slecked ok random from the cleskonic. regsters For he oren et
covers Awrough Computer Seleckion ot & centol office

- Musk summon moe 4han jusois i cose some oce disqualified [ exaused

- Expected 4o alend Tor 4o (or more) weeks ok juy senvice (depending n Hhe length of . 4iial
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Vehing
- Boln prosecubion ond defence houe dhe g o see e lisk ok potential jacors
~In some Cases, ¥ is decided dhot Hhose juwis should be checked for suisabiy ('vebed')

DBS checks- Con be made on frospeckive junrs 4o divinake e who ae disgpalied

Audhoised Jusy checks
. wag\\k by e "MRC’ Yial w larg
“The Atomey - General published gidelines i 1980 on when polical vething OF JuDis Shoud Adke
place. Tt dlates Hhat:
@ Vetting should only be used in exceptional cases involving national security, where part
of the evidence is likely to be given on camera (in secret), such as in terrorism cases.

@ Vetting can only be carried out with the Attorney-General’s express permission.

Challenging
* Jusors ofe divided o qoups of 15, vk o which 12 or rondomly lecked by fthe. cowdh dlesk
- Onco. selected, Hhey come ko 4he. Juy box 4o be sioeh in

 Both prosecuion ond desence have he fight 4o challenge. Hhe. jusors nough: 4o 4he oiroy For awse

To the avioy

¥ (,M\\o,qe, Yo the. whole juoy

*On the bosis 4ot t has bean chosen in on uincepresemlotive, 0F Wiosed woy

*Wos ueed sucasehully oggind e ‘Rowbod’ Juy b dhe Old Boiley n 1aaz wben, wine o ot o
12 come fom Romfod, uith dwo 0F Yem living witin 20 doos O tach o

Moo used W0 X v Troser (1a87), 05 the deferdank wios fom o BANE bockgmund bk all juors
Weie uinke,

- Howewver, in R v Ford (1aza), & wos held thok i the 0y wos dhosen Candomly, Shen & could ok
oo, challenged Smply becawee i wos vk muki-sodol
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For cause

~Lrwohes. hollenging Hhe ok OF on ‘ndiiduol JURc 4o st on Hhe juy

* Mush poimt w0, valid reoson (disqualified, felated 40 o witness/ defendont )
- Risk of comichion bi\hﬂ quoshed if ot emoved

N
Only prosecuion can exercise His vight

* Mlows o juror do be put to the end of e lisk of potenkiol jurois, S0 Yhok Fhey will not be
Used On the juy Wrless Ahee oo ok wnough Ofhes K.

 Roseoudion does not have 4o qive . feason foc ’s’ml'm% by', buk should also ot albuse Hheis
powess

Key facts
Aspects Summary
Qualification ® Aged 18-75 inclusive
® Registered to vote
Resident in the UK for at least five years since age 13
Disqualification e Sentenced to five years’ or more imprisonment = disqualified for life
e Served a prison sentence OR suspended sentence OR a community order = disqualified for ten
years
¢ On bail = disqualified while on bail
Excusals e Members of the armed forces
® Discretionary: ill, business commitments or other ‘good reason’
Selection * A central office selects names from the lists of electors

Summons sent to these people
Must attend unless disqualified or excused

Vetting ® May be checked for criminal record (R v Mason (1980))
e In cases of national security, may be subject to a wider check on background (subject to
Attorney-General's guidelines)

Challenges * Individual juror may be challenged for cause, e.g. knows defendant

* Whole panel may be challenged for biased selection - but no right to a multi-racial jury
(R v Ford (1989))

® Prosecution may ‘stand by’ any juror

Function * Decide verdict: guilty or not guilty

Sole arbiters of fact but judge directs them on law

Verdict:

- must try for a unanimous verdict

- if cannot reach a unanimous verdict, then a majority verdict can be accepted of 10-2 or 11-1
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D'\soxd\mn%oges of the juy system
" Bias - jwors moy have prejudice dhan con affeck dhne. deibeations
* Media inHuence- may be infiuenced by public Opinion and media taverage

R v Taylor and Taylor (1993)

R v West (1996) Two sisters were charged with murder. Some
Rosemary West was convicted for the murders newspapers published a picture that gave a false
of ten young girls and women, including her own impression of what was happening. After the

daughter. From the time the bodies were first ; . d th T, T L
discovered, the media coverage was intense. In jury convicted the two defendants, an appeal was

addition, some newspapers had paid large sums of made on the grounds of the possible influence this
money to some of the witnesses in order to secure picture could have had on the jury's verdict; the

their story after the trial was completed. e

! b Court of Appeal quashed the convictions.
One of the grounds on which Rosemary West
appealed against her conviction was that the

media coverage had made it impossible for her to ‘ ) ; [
receive a fair trial. The Court of Appeal rejected -ﬂ\e_m-_hmﬁ
the appeal, pointing out that otherwise it would

mean that if ‘allegations of murder were sufficiently * HQ"Q beu\ Co0Ses W\\E\Q ~“\Q, ‘lu‘\i membus hq& dgm

horrendous so as to inevitably shock the nation, the

accused could not be tried’. It also said that the trial ‘"\“UM mQ‘(’h 'W‘A.“\S _“\e case, (Q v KG‘QkOLYQ

judge had given adequate warning to the jurors to
consider only the evidence they heard in court. 2005)

- Tndormet information may be prejudicial 4o 4he defandan

- Ceiminal Justice and Courle Ack 2015 - mokes & o Ciminal offems with o maxmum
Deratly oF two 4os’ impisomment interbionally to cosencch fhe intemet For isormalion tegoiding
the cose + discewe such whormation 4o olher wembers of dhe ey
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“Trial by a single judge

* Used in +he m@,ofﬁ\' of ol coses i Englond ond Wales

- Genenlly fegorced o producing o Faifer ond prodictable. resuk

- Houewnr, jndqes become cose- hordened ond pesecution - minded

* Pre from elile. qroups ond have il undesstanding of 4he backgmunds and pblems t st
defendamts

~ Tial by a ponel of judges
* 3-5 judges sit fogether
* Allows for o balance of views
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* Same fswes it judges becoming cose-hardened and prosecution- minded
“Nob sulficomt judges

- Expensive

* R judge siHiing with loy ossessors
‘The judge and o loy people make the decsion dogether
- Dsed i Scandinavian counties

- The \oy people could be either drown fom She opneral public (some as jusies) o &

speciol ponel ¢ assessors WA be drown up, 0s in dilbumal coses
* Suitable for froud coses

~ A wini -\iw\l
*f Juy oF orouind e memboess ond o professional judge
. Muq ok six for less ciminol coses

Advantages of use of jury

Criticisms of use of jury

Public confidence

Long-established system

e Jury considered a fundamental requirement of
a democratic society

e Lord Devlin: ‘the lamp that shows that
freedom lives’

® Michael Mansfield: ‘the jury is the most
democratic element of our judicial system’

¢ Public confidence can be lost by perverse
decisions

* No intelligence tests used - long, complicated
trials may not be understood by some jurors

e Service is compulsory so may be unpopular

® Jury tampering may occur in a limited number
of cases

Jury equity

® Decisions based on fairness; no reasons given

® Rv Ponting (1985) - jury refused to convict
when his defence was that he acted in public
interest

® Rv Kronlid (1996) - jury refused to convict
when defence was lawful excuse

® Rv Randle and Pottle (1991) - jury refused to
convict for helping spy escape from prison
due to time lapse

* Decisions such as Ponting, Kronlid and Randle
and Pottle can be considered perverse (wrong)
® Juries may acquit too many defendants

Open justice

e Trial in public
e Explaining issues to jury will help defendant
understand law and process

® Events outside jury room can be investigated
which could have affected decision making

® Rv Young (1995) - some members used a Ouija
board

® R v Karakaya (2005) - juror shared internet
search results about case with other jury
members

Secret discussion

e Jury free of pressure in making decisions

® Lack of reasoning could suggest jury did
not understand the case, especially in
fraud trials

ages and backgrounds - the jury will be
representative

Impartiality ® Members of jury not connected to the case e Secret discussions may result in jury members
® Not case-hardened influencing others, just to reach a verdict
e Jury may be influenced by reporting of case -
R v Taylor and Taylor (1993)
Representative ® Due to random selection, a wide range of ® Selection based on electoral register may

mean it is unrepresentative
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